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The roles and responsibilities of Best Interest Assessors (BIA) and Approved Mental Health Professionals 
(AMHP) are specified in law and supported by guidance, for example the:


>	 Mental Capacity Act 2005 and Code of Practice 2007, and


>	 Mental Health Act 1983 as amended by the Mental Health Act 2007 and Code of Practice updated 2017. 


People in these roles work within explicit legal mandates. The Mental Capacity (Amendment) Act 2019 
introduces a further legally mandated specialist Approved Mental Capacity Professional role, which will 
come into being in 2022. As a result of the post-qualifying training they receive, consolidated by their 
experience, practitioners undertaking these roles bring a heightened legal literacy to their practice 
(Hubbard 2018). 


Shadowing Best Interests Assessors, Approved Mental Health Professionals and/or Approved Mental Capacity 
Professionals during assessments and when they are taking decisions involving the use of legal rules, will 
provide valuable learning opportunities for colleagues to witness the law in action. This template tool enables 
practitioners to:


>	 prepare for shadowing experiences


>	 capture observations during visits


>	 debrief afterwards.


Such shadowing activities, followed by discussion and reflection in individual or group supervision, will 
support practitioners to develop understanding of the:


>	 skills involved in applying legal rules as part of a decision-making process 


>	 processes involved in applying the legal grounds for action in a specific area of practice


>	 power differential of the individual’s practitioner identity/role in proceedings (positive and negative).


Task 1: Initial preparation


Using the following table, identify and read the legislation, practice guidance or codes of practice relevant to 
the specialist role you are planning to shadow and answer the questions:


What are the relevant legislation, 
practice guidance and codes of practice?


How do the relevant policy guidance, 
practice guidance or code of practice 
outline the role and its responsibilities?


What specialist training will a 
practitioner fulfilling this role have 
received?


What is the status of the practitioner in 
this role? What authorisation do they 
have? Do they act on instruction from 
their employer or as an independent 
decision-maker?



https://www.legislation.gov.uk/ukpga/2005/9/contents

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/497253/Mental-capacity-act-code-of-practice.pdf

https://www.legislation.gov.uk/ukpga/1983/20/contents

https://www.legislation.gov.uk/ukpga/2007/12/contents

https://www.gov.uk/government/publications/code-of-practice-mental-health-act-1983

http://www.legislation.gov.uk/ukpga/2019/18/enacted
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Meet with the specialist practitioner you will be observing to discuss and agree expectations for the 
shadowing session. This should include: 


>	 What the specialist practitioner is seeking to achieve with the person who is the focus of the 
intervention.


>	 How they will go about their task.


>	 How you should act.


>	 Whether you may take notes and how agreement will be sought from the person.


Task 2: The shadowing session - non-participant observation   


While observing what takes place during assessment and decision-making, you should focus on points of 
interest, such as how the specialist practitioner:


>	 introduces their role to the person and any family members involved


>	 manages the emotions present in the encounter


>	 works alongside others who may be involved


>	 gathers information and seeks to understand the situation


>	 explains their decision and the reasons for it. 


Specific note should be made of law talk during the visit. If note-taking has been agreed, observations may 
be written down during the session - if not, notes should be made immediately afterwards. The following 
questions are useful guides:


What were the legal issues to be decided on?


How was the person involved in the process/
discussion? 


How was information provided to the person 
and how did the practitioner make sure this 
information met the person’s communication 
needs? Did they need support to understand 
and be involved? How was this provided?


How did the practitioner ensure they consulted 
the relevant people, including family or friends 
(where the person was keen for them to be 
involved)?


Which human rights were explicitly mentioned 
during the visit?
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Which human rights were implicitly referenced 
during the visit?


Which legal rules were explicitly mentioned in 
conversations?


Which legal rules were implicitly referenced in 
what was said?


Which value principles were explicity mentioned 
during the visit?


Which values were implicit in what was said 
and done during the visit?


What knowledge was drawn on to help make 
sense of the situation?


Who did the practitioner consult before making 
a decision? 


How did the practitioner explain why others 
were asked for their views?


What reasons were given for the practitioner’s 
decision?


How was the least restrictive alternative 
articulated in this situation? 
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Task 3: Post-visit debriefing


Human rights, especially the right to liberty and the right to family and private life (articles 5 and 8 of 
the European Convention on Human Rights), are central to the work of Best Interests Assessors, Approved 
Mental Health Professionals and Approved Mental Capacity Professionals. Their work engages with issues 
of autonomy and self-determination, risk, and a duty of care. Debriefing with the specialist practitioner can 
support clarification of your understanding of what you have shadowed. During the debriefing:


>	 Use your notes to share your observations about:


- the law in action 


- your perceptions about the assessment and decision-making of the specialist practitioner.


>	 Tease out the key learning points on assessment and decision-making in relation to using:


- the legal rules


- statutory authority. 


These may include exploration of the feelings that acting with statutory authority can evoke and the 
importance of reflective supervision and supportive work environments. 


>	 Use the table below to discuss and record the specialist practitioner’s reflections on the encounter.


Was this assessment typical in your experience or did 
it differ and, if so, why?


What legal knowledge was influential in your practice 
and final decision?


What values were influential in how you practised?


What rights were engaged?


What was influential in how you balanced rights and 
risks in this instance?


How was the person’s needs, wishes, feelings and 
overall wellbeing kept central to the decision-making 
process?



https://www.echr.coe.int/Documents/Convention_ENG.pdf
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Task 4: Post-shadowing supervision


The shadowing session should form the focus of a subsequent meeting between you and your supervisor, or 
of a team development session, in order to:


>	 Reflect on the experience and learning. 


>	 Consider its implications for making the legal mandate in any role explicit.


>	 Consider what further actions are necessary to consolidate or extend learning. These could include 
activities such as:


- Further reading on the legal mandates being followed in the observed session.


- Discussion with team colleagues about the implications of the observed session for practice in 


the context of the team’s work.


- Further shadowing of the same or different specialist colleagues.


References


Hubbard, R. (2018). Best interest assessor role: An opportunity or a “dead end” for adult social workers? 
Practice, 30 (2), 83-98.
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This resource provides a good decision-making model and guidance – decisions that are legally literate 
because they:


>	 apply the legal rules appropriately


>	 take account of ethical principles


>	 observe human rights and equalities. 


Legally literate decisions will be defensible if challenged where practitioners can ‘show their workings’ 
– demonstrate how they have weighed all relevant considerations in the balance and come to a reasoned 
judgement about what should / should not be done. 


This resource provides:


>	 explanations of the decision-making model 


>	 exercises to apply the model to a case study


>	 an exercise requiring the model to be applied to a current complex situation.


Readers will gain: 


>	 an understanding of the key components of a legally literate decision-making process


>	 an understanding of the implications of these on decision-making in complex situations


>	 confidence in ensuring that future decision-making is legally literate.
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1. Decision-making


The integration of law, ethics and rights and the exercise of professional judgement are at the heart of legal 
literacy (Braye and Preston-Shoot, 2016). However, the process of decision-making is as important as the 
outcome. The process must reflect principles from administrative law, which provide standards that have been 
discussed within section two of the Setting the context: introducing legal literacy resource and section three of 
the Using case law and local government & social care ombudsman reports tool. A brief reminder follows here:


Administrative law: Decision-making standards 


>	 Lawfulness: Performing statutory duties, abiding by regulations and statutory guidance, 
respecting human rights and equalities, not exceeding the limits of statutory authority 
and abiding by the principles of administrative law.


>	 Rationality and reasonableness: Avoiding a decision so outrageous in its defiance of 
logic or accepted standards that no sensible person could have reached it, and avoiding 
a decision so extreme that no reasonable authority could have reached it. Decisions 
must also be fair.


>	 Timeliness: Avoidance of delay.


>	 Full examination of all relevant considerations: Making detailed enquiries, considering 
all the facts, avoiding bias, weighing up all relevant factors.


>	 Not fettering discretion: Ensuring that blanket policies do not restrain how discretion is 
exercised in practice, for example, by prohibiting exceptions to the rule.


>	 Participation and information-giving: Providing sufficient information to ensure 
meaningful participation in decision-making.


>	 Giving reasons for decisions: Ensuring reasons are explained and can be justified with 
reference to the evidence on which they are based.


Decisions can be subject to judicial review or investigation by the Local Government & Social Care 
Ombudsman (LGSCO). The LGSCO can uphold complaints and the courts can find practice unlawful through 
where it:


>	 fails to perform a statutory duty, or 


>	 is in breach of the state’s duty of care towards its citizens. 


This encompasses both protection from harm and positive promotion of human rights. Particularly high 
standards are expected of practitioners and managers with professional expertise and statutory obligations 
when intervening (or choosing not to intervene) in people’s lives. Liability could arise in negligence where 
practice is unlawful because it has departed from professional standards, including those in the policy 
frameworks. These concepts are explored further in the Setting the context: Introducing legal literacy resource.


Practitioners making decisions need to provide evidence of meeting administrative law requirements. This 
is achieved through ‘showing their workings’ (and also recording them). Explicit ‘workings’ may also be 
useful when practitioners need to argue a perspective that is challenged in multi-disciplinary contexts, 
where opposing views can emerge as a result of different value systems or expectations about the extent of 
legal powers. 



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/setting-the-context/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/organisational-tools/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.lgo.org.uk/

https://www.lgo.org.uk/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/setting-the-context/
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The following exercise introduces a map to guide practitioners in a legally literate decision-making process.


Stage 1: Preparing for a review


You are preparing for a review of a care and support plan made under the Care Act 2014 
in respect of Samir, a woman with physical disabilities and a history of mental health 
difficulties. You did not do the initial assessment or set up the plan. 


>	 What legal rules would you expect to see having underpinned the initial assessment 
and decision-making? Consider powers and duties found in statute but also policy 
guidance and practice guidance.


>	 What principles would you expect to see having been used?
>	 What decision-making processes would you expect to see documented in the records 


and why?


Make a list of your responses


Stage 2: During the review


You are thinking about your own approach to the review. You understand from the care and 
support provider staff that Samir’s needs may have changed, and that her partner may be 
finding it challenging to meet her emotional and practical support needs. During the review:


>	 What legal rules will guide your practice? Consider powers and duties found in statute 
but also policy guidance and practice guidance.


>	 What principles will underpin your practice? Consider both those derived from law and 
those derived from ethics.


>	 What factors will you need to take account of to inform your decision-making?


Make a list of your responses


Stage 3: Just as you are leaving


As Samir’s partner is showing you out, he mentions that she has decided to travel abroad, 
with his assistance, to seek assisted suicide. 


>	 What will you need to consider here?


Make a list of your responses
 



http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted
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2. A legally literate decision-making model


You will have considered a range of matters: 


>	 the applicable powers and duties
>	 relevant guidance
>	 the values underpinning your approach
>	 the moral dimension of what is being planned  
>	 the rights that need to be promoted.


In order to construct and defend a legally literate intervention, you will need to consider, and record your 
thinking on, all of the following domains of decision-making, which are then further explored in the 
analysis that follows: 
                                     


Constructing and 
defending a legally 


literate intervention.


1. Powers and 
duties


2. Principles


3. Rights4. Standards


5. Case law
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2.1 Powers and duties


Practitioners need to be able to identify adult social care powers and duties, as well as other relevant legal 
rules. Some will apply in most circumstances, for example the Care Act 2014. Others will depend on the 
specific situation. In working with Samir you would expect to consider:


From primary legislation, statutory guidance and practice guidance, practitioners should be able to identify 
the legal requirements on: 


>	 assessment (care and support needs and carers’ support)
>	 eligibility
>	 personal budgets
>	 capacity assessment (and best interests decisions if capacity is lacking) 
>	 enquiry into abuse or neglect
>	 care and support planning
>	 reviews. 


The Care Act 2014 and the Mental Capacity Act 2005 provide the core mandates here, amplified by the Care 
Act 2014 statutory guidance and the Mental Capacity Act 2005 Code of Practice. 


Depending on the circumstances, mental health assessment and disabled facilities grants may also provide 
relevant means of meeting needs. Criminal law may be engaged: the Suicide Act 1961 decriminalised 
suicide, but encouraging or assisting suicide remains a criminal offence. The Serious Crime Act 2015 
introduced a new offence of controlling and coercive behaviour in intimate or family relationships. The Data 
Protection Act 2018 sets out the circumstances in which confidential information may lawfully be shared with 
others. This Practice Guide (2020) explores section 117 aftercare services under the Mental Health Act 1983.


Human Rights 
Act 1998


Equality Act 
2010


Mental 
Capacity Act 


2005


Mental Health 
Act 1983


Housing 
Grants 


Construction & 
Regeneration 


Act 1996


Data 
Protection Act 


2018


Suicide 
Act 1961


Serious Crime 
Act 2015


Care Act 2014



http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

http://www.legislation.gov.uk/ukpga/2005/9/contents

https://www.gov.uk/government/publications/care-act-statutory-guidance/care-and-support-statutory-guidance

https://www.gov.uk/government/publications/care-act-statutory-guidance/care-and-support-statutory-guidance

https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice

http://www.legislation.gov.uk/ukpga/Eliz2/9-10/60

http://www.legislation.gov.uk/ukpga/2015/9/contents/enacted

http://www.legislation.gov.uk/ukpga/2018/12/contents/enacted

http://www.legislation.gov.uk/ukpga/2018/12/contents/enacted

https://www.researchinpractice.org.uk/adults/publications/2020/march/section-117-aftercare-services-and-the-mental-health-act-1983-2020

https://www.legislation.gov.uk/ukpga/1983/20/contents
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Review your answers to the three stages of Samir’s scenario on the previous page and, if you feel unsure 
about your knowledge and understanding of any aspect of this legal jigsaw, use the Additional Resources 
to clarify your understanding. 


In mapping the legal rules in any particular scenario, there may be circumstances in which:
>	 legal rules from one practice domain apply in another, or
>	 where multiple mandates exist, and the boundaries between them must be considered. 


Some examples follow.
 


Where different statutes provide different 
but complementary powers and duties, all 
of which must be observed in any individual 
practice, for example:


Where different statutes 
provide options that are 
exclusive of each other, 
requiring choice between 
alternatives, for example:


Where legal rules clarify 
roles and relationships 
between agencies, for 
example:


Transitions for 
disabled children


Young care leavers Admission to a mental 
health hospital where a 
person lacks capacity to 
consent


Determining responsibility 
for funding continuing 
health care (NHS Clinical 
Commission Group or the 
local authority?)


>	Children Act 
1989


>	Children & 
Families Act 
2014


>	Care Act 2014


>	Children (Leaving 
Care) Act 2000


> Children and Young 
Persons Act 2008


> Children and 
Families Act 2014


> Care Act 2014


>	Mental Capacity Act 
2005


>	Mental Health Act 1983


If both apply, the least 
restrictive option must be 
taken.


>	Case law: (R v North 
& East Devon Health 
Authority ex parte 
Coughlan [1999] EWCA 
Civ 1871)


>	DHSC (2018) National 
Framework for NHS 
Continuing Healthcare 
and NHS-Funded 
Nursing Care. London: 
Department of Health & 
Social Care.


The National Health Service Continuing Health Care: Practice Guidance (2019) includes resources to support 
practical, fair and effective decision-making.



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/additional-resources/

http://www.legislation.gov.uk/ukpga/1989/41/contents

http://www.legislation.gov.uk/ukpga/1989/41/contents

http://www.legislation.gov.uk/ukpga/2014/6/contents/enacted

http://www.legislation.gov.uk/ukpga/2014/6/contents/enacted

http://www.legislation.gov.uk/ukpga/2014/6/contents/enacted

http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

http://www.legislation.gov.uk/ukpga/2000/35/contents

http://www.legislation.gov.uk/ukpga/2000/35/contents

http://www.legislation.gov.uk/ukpga/2008/23/contents

http://www.legislation.gov.uk/ukpga/2008/23/contents

http://www.legislation.gov.uk/ukpga/2014/6/contents/enacted

http://www.legislation.gov.uk/ukpga/2014/6/contents/enacted

http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

http://www.legislation.gov.uk/ukpga/2005/9/contents

http://www.legislation.gov.uk/ukpga/2005/9/contents

http://www.legislation.gov.uk/ukpga/1983/20/contents

https://www.bailii.org/ew/cases/EWCA/Civ/1999/1871.html

https://www.bailii.org/ew/cases/EWCA/Civ/1999/1871.html

https://www.bailii.org/ew/cases/EWCA/Civ/1999/1871.html

https://www.bailii.org/ew/cases/EWCA/Civ/1999/1871.html

https://www.bailii.org/ew/cases/EWCA/Civ/1999/1871.html

https://www.gov.uk/government/publications/national-framework-for-nhs-continuing-healthcare-and-nhs-funded-nursing-care

https://www.gov.uk/government/publications/national-framework-for-nhs-continuing-healthcare-and-nhs-funded-nursing-care

https://www.gov.uk/government/publications/national-framework-for-nhs-continuing-healthcare-and-nhs-funded-nursing-care

https://www.gov.uk/government/publications/national-framework-for-nhs-continuing-healthcare-and-nhs-funded-nursing-care

https://www.gov.uk/government/publications/national-framework-for-nhs-continuing-healthcare-and-nhs-funded-nursing-care

https://www.gov.uk/government/publications/national-framework-for-nhs-continuing-healthcare-and-nhs-funded-nursing-care

https://www.gov.uk/government/publications/national-framework-for-nhs-continuing-healthcare-and-nhs-funded-nursing-care

https://www.researchinpractice.org.uk/adults/publications/2019/july/national-health-service-continuing-health-care-practice-guidance-2019/
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2.2 Principles


The core statutes identify principles that must underpin how powers and duties are fulfilled. For example, 
the Care Act 2014 (section 1) emphasises the wellbeing principle, and the Mental Capacity Act 2005 provides, 
amongst others, that a person must be assumed to have capacity unless it is established that they do not 
(section 1(2), and a person is not to be treated as unable to make a decision merely because he or she makes 
an unwise decision (section 1(3). 


Equally, ethical principles underpin professional decision-making. Central to professional codes of conduct are:
>	 promoting and protecting the interests of people with care and support needs and carers
>	 respecting confidentiality
>	 managing risk
>	 being open and trustworthy.


For this reason, the second feature on the legal literacy map is to consider how practice can work to 
principles that apply in the circumstances. 


Review your answers to the three stages of Samir’s scenario above and consider whether 
you identified the key principles that should underpin your practice:


>	 How have you supported Samir so that she is best placed to judge her own wellbeing? 
>	 How have you ascertained her views, wishes, feelings and beliefs? 
>	 How has she participated in decision-making? 
>	 What measures have you put in place to prevent or delay development of her needs 


for care and support?
>	 How have you balanced her wellbeing with that of her partner? 


Make a list of your responses:



http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

http://www.legislation.gov.uk/ukpga/2005/9/contents
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2.3 Rights


Practitioners must show that they have given explicit consideration to protected characteristics under 
the Equality Act 2010 and to human rights as captured in the European Convention on Human Rights. 
European Convention rights are integrated within UK law through the Human Rights Act 1998, meaning 
that infringement may be argued in UK courts. They are key features on the decision-making map. Equally 
relevant, although without the same status in UK law, are the rights set out in UN Conventions, such as the 
UN Convention on the Rights of Persons with Disabilities. 


Review your answers to the three stages of Samir’s scenario above: 


>	 What rights did you identify as important, and for whom? 
>	 Were there any tensions between different rights, or between the rights of one party 


as opposed to the other? 
>	 How would you negotiate the balance between them?


Make a list of your responses:



http://www.legislation.gov.uk/ukpga/2010/15/contents

https://www.echr.coe.int/Documents/Convention_ENG.pdf

http://www.legislation.gov.uk/ukpga/1998/42/contents

https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities.html
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2.4 Standards for decision-making


Administrative law sets standards for decision-making - whether, in any given situation, the local authority and 
its employees:


>	 acted lawfully and proportionately
>	 met standards of rationality and reasonableness
>	 reached their decision in a timely way
>	 fully examined the facts and all relevant considerations
>	 did not fetter their discretion in making decisions
>	 shared information and consulted about the decisions being made
>	 ensured they gave reasons that could be justified with reference to the evidence. 


They must have positively promoted human rights under the European Convention on Human Rights and, where 
these rights conflict, be able to account for how they struck the balance between them. Equally, they must have 
fulfilled their public sector equality duty: 


>	 to eliminate unlawful discrimination, harassment and victimisation
>	 to advance equality of opportunity
>	 to foster good relations with groups with protected characteristics.


(Equality Act 2010)


Examples of breaches of a person’s human rights include unlawful deprivation of liberty (Hillingdon LBC v Neary 
[2011] EWCOP 1377) and unreasonable delays in meeting assessed needs, resulting in a failure to promote the 
right to private and family life (article 8) (R (Bernard and Another) v Enfield LBC [2002] EWHC 2282 (Admin)). 


Practice may be found unreasonable where decisions are so extreme that no reasonable person would have 
reached that conclusion (Associated Provincial Picture Houses v Wednesbury Corporation [1948] 1 KB 223). 


In JF, R v The London Borough of Merton [2017] EWHC 1519 (Admin) proposing to move a man with complex needs 
from one residential care facility to another without considering his need for an on-site multi-disciplinary team 
(which wouldn’t be available at the new residential facility) was unreasonable. More positively, other case 
law provides examples of where actions have not been unreasonable. For example, in R (Nassery) v Brent LBC 
[2010] EWHC 2326 (Admin) a decision not to provide residential accommodation had recognised and carefully 
considered a person’s mental health needs, including the help and support network available to them.


Practitioners and managers must always consider whether their practice meets the quality expected of someone 
with their professional knowledge and skills.


Review your answers to the three stages of working with Samir above: 


>	 Did the processes recorded at stage one give a transparent account of how decisions on 
the care and support plan had been made? 


>	 At stages two and three have you demonstrated that you met the standards of lawful 
decision-making?


Make a list of your responses:



https://www.echr.coe.int/Documents/Convention_ENG.pdf

https://www.legislation.gov.uk/ukpga/2010/15/contents

https://www.bailii.org/ew/cases/EWCOP/2011/1377.html

https://www.bailii.org/ew/cases/EWCOP/2011/1377.html

https://www.bailii.org/ew/cases/EWHC/Admin/2002/2282.html

https://www.bailii.org/ew/cases/EWCA/Civ/1947/1.html

https://www.bailii.org/ew/cases/EWHC/Admin/2017/1519.html

https://www.bailii.org/ew/cases/EWHC/Admin/2010/2326.html

https://www.bailii.org/ew/cases/EWHC/Admin/2010/2326.html
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2.5 Case law


Case law offers instructive guidance, so familiarity with leading cases is important. For example, in R 
(McDonald) v Royal Borough of Kensington and Chelsea [2011] UKSC 33 it was established that local authorities:


>	 are not obliged to make provision in line with a person’s wishes, and
>	 may take resources into account when deciding what care and support to provide, provided any 


package has a reasonable chance of meeting the needs identified.


The example of working with Samir is partly drawn from Re Z (An Adult: Capacity) [2004] EWHC 2817 
(Fam). Here, the local authority had obtained an injunction restraining Mr Z from taking his wife 
abroad. In lifting the injunction, the judge set out the duties of a local authority when it learns that an 
individual’s welfare is seriously threatened by their own decision. The local authority must: 


>	 investigate the person’s position and intention (now using the enquiry and assessment duties 
in s.42 and s.9 of the Care Act 2014)


>	 where there is a concern that the person lacks mental capacity, assess their mental capacity to 
make the decision in question 


>	 consider whether they are acting under any influence
>	 ensure they have all relevant information and know the available options 
>	 apply to Court if capacity is uncertain or disputed 
>	 if capacity is lacking, determine and give effect to her best interests, or (if capacity is present) 


allow her to give effect to her decision (this does not preclude giving advice or assistance in 
accordance with what are believed to be her best interests) 


>	 notify the police if it is believed a criminal act is involved 
>	 in exceptional circumstances, invoke the inherent jurisdiction of the High Court.


In achieving a balance between the rights engaged – the right to life, the prohibition of torture, and the 
right to a private and family life (article 2, article 3 and article 8), the judge stated: 


“It seems to me that in the context of a person of full capacity, whilst the right to life is engaged, 
it does not assume primacy (at the hands of another especially) over rights of autonomy and 
self-determination.”


In this case, the sanctity of life gave way to a competent person’s right to self-determination.


These requirements remain among the clearest guidance available on the extent (and limits) of the 
local authority’s duties when an individual’s own decisions place their welfare at serious risk. Such 
circumstances, which can also include domestic abuse and self-neglect, remain among the most 
challenging in adult social care.


The judgment of the court in Southend on Sea Borough Council v Meyers [2019] EWHC 399 (Fam) – a 
case in which the court exercised its inherent jurisdiction - also provides important clarification on the 
extent of a local authority’s duties. The judge made it clear that:


>	 in the face of unwise decisions by someone with mental capacity, the local authority cannot 
necessarily consider its safeguarding obligations discharged


>	 in circumstances in which the right to life is engaged it is under an obligation not only to 
investigate but also to act, including placing the matter before the court. 



https://www.bailii.org/uk/cases/UKSC/2011/33.html

https://www.bailii.org/uk/cases/UKSC/2011/33.html

https://www.bailii.org/ew/cases/EWHC/Fam/2004/2817.html

https://www.bailii.org/ew/cases/EWHC/Fam/2004/2817.html

https://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

https://www.bailii.org/ew/cases/EWHC/Fam/2019/399.html





12 Show your workings: Making good decisions


Other cases illustrate important practice points:


London Borough of Redbridge v G [2014] EWHC 485 (COP) and [2014] EWCOP 17: Referring to the Court of 
Protection for a final decision as to mental capacity in a situation where there were safeguarding concerns


A 94-year-old former midwife had been 
living alone, receiving care and support 
at home. Two lodgers moved in and 
concerns were raised about financial 
abuse, resulting in safeguarding alerts. 
The older woman made contradictory 
statements when questioned about the 
lodgers but she appeared well cared for. 


The local authority, correctly, held a case conference, which 
concluded that she was acting under undue influence, 
being intimidated by the lodgers. Again correctly, the local 
authority approached the High Court for a final decision as 
to her mental capacity about her residence and welfare as it 
was uncertain whether she had capacity to decide her living 
arrangements. The High Court determined that she did not 
have capacity and the Court of Protection, acting in her best 
interests, ordered that the lodgers move out. Contact was 
prohibited and a lasting Power of Attorney arrangement 
revoked.


Somerset County Council v MK [2014] EWCOP B25: Poor safeguarding enquiries and misuse of DoLS


Day centre staff observed bruising on the 
chest of a 19-year-old woman and raised 
a safeguarding alert. Her parents could 
not account for the bruising.    


The local authority unlawfully prevented the young woman’s 
return home. She was placed in respite care, contact with 
her family was restricted and her parents were excluded 
from decision-making. The Court of Protection criticised 
the local authority for failing to competently complete a 
safeguarding enquiry and assessment, and for unlawfully 
using Deprivation of Liberty Safeguards. 


Essex County Council v RF [2015] EWCOP 1: Unlawful deprivation of liberty


A man of 91, with dementia and other 
health needs, lived alone. He lacked 
capacity to decide about his care, 
finances and living arrangements. His 
family wished him to live in a care 
home, a move opposed by his friends 
and neighbours. He wished to remain at 
home.


He was removed from home against his wishes and without 
lawful authorisation. He was unlawfully deprived of his 
liberty and could have continued to live at home with a care 
and support plan. The judge described the local authority’s 
practice in this case as depressing and inexcusable, 
breaching Article 5 (the right to liberty) and Article 8 (the 
right to private and family life).


Legal literacy involves recognising the role of the courts. Practitioners and their employers need not grapple 
alone with the intricacies of decision-making. Application to the Court of Protection for a determination 
of capacity, or of best interests where capacity is lacking, may well be required in complex situations. 
Equally, the High Court may be asked to exercise its inherent jurisdiction, taking protective measures 
in circumstances that fall outside the jurisdiction of the Court of Protection. Two illustrative inherent 
jurisdiction cases, both involving safeguarding, are:


>	 DL v A Local Authority [2012] EWCA Civ 253 - see brief details and a commentary here. 
>	 Southend on Sea Borough Council v Meyers [2019] EWHC 399 (Fam) - see brief details and a 


commentary. 



https://www.bailii.org/ew/cases/EWHC/COP/2014/485.html

https://www.bailii.org/ew/cases/EWCOP/2014/17.html

https://www.bailii.org/ew/cases/EWCOP/2014/B25.html

https://www.bailii.org/ew/cases/EWCOP/2015/1.html

https://www.bailii.org/ew/cases/EWCA/Civ/2012/253.html

https://www.39essex.com/cop_cases/dl-v-a-local-authority-and-others/

https://www.bailii.org/ew/cases/EWHC/Fam/2019/399.html

https://www.39essex.com/cop_cases/southend-on-sea-borough-council-v-meyers/
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3. Using the legally literate decision-making model


Having worked through the explanation of the model above, now explore the components of the decision-
making model in relation to a person you are currently supporting.


Decision-making component Applied to your direct work


Powers and duties that apply.


Principles that must underpin interventions.


Rights engaged. 


Decision-making standards - the decision 
must be:


> lawful and proportionate
> rational and reasonable
> timely
> based on full examination of all relevant 


considerations
> the result of unfettered discretion
> subject to well-informed consultation
> justifiable and explained with reference 


to the evidence. 


Case law that is relevant to the circumstances.


Take your notes into supervision or team development sessions and in discussions identify aspects in which:


>	 you can be confident that your decisions have been legally literate, and 
>	 those in which you may need to take some remedial action.


Once you have worked through any aspects of your decision-making that require further work:


>	 Imagine you need to justify your decision-making to someone who is reviewing it, or even to a judge.
>	 Write a short account of your intervention showing explicitly how you have used the five components 


of the decision-making model. 
>	 Take your written account into supervision and review it with your supervisor. 
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2 Standards for organisational legal literacy 


Standards for organisational legal literacy


Drawing on learning from safeguarding adult reviews (SARs), research, government guidance and standards 
and the discussions of the Legal Literacy: Change Project development group, this resource identifies ten 
standards of a legally literate organisation. Organisations can use these to evaluate their legal literacy and 
identify areas where they might have scope to improve. These reflections may then be used to complete an 
action plan using the template provided in the Evaluating organisational legal literacy tool.


Senior leaders are responsible for ensuring that they, and operational managers and practitioners, 
understand the relationship between organisation procedures and the law. All need to think critically about 
the legal context of their work by:


 > knowing when statutory powers and duties should be used to prevent or to protect people from harm
 > recognising how legal rules help to ensure people’s entitlements are met and their rights promoted
 > ensuring sufficient knowledge, confidence and skills to make complex decisions.


Senior leaders and strategic managers have a responsibility to ensure that managers and practitioners are 
enabled to work within legal frameworks in a way that satisfies the requirements of professional ethics, 
and that organisational barriers to legal literacy are removed. As one experienced judge has commented, to 
promote a caring society based on shared concern, formal legal structures must be infused with grace and 
compassion (Sachs, 2009). And, as one person with lived experience who was involved in research on legal 
literacy, said: 


Sound use of law is one step on the way to getting things right for people. 


(Braye and Preston-Shoot, 2005)


Senior leaders and strategic managers have an important contribution to make in creating an organisational 
infrastructure in which legal literacy can flourish. The scope of such a strategic initiative needs to include 
measures to promote legally literate decision-making in direct work with people, but also measures to 
ensure that those responsible for commissioning and structuring services are well-versed in the prevention, 
integration, information and advice, and market-shaping duties set out in sections 2-5 of the Care Act 2014.



https://www.scie.org.uk/safeguarding/adults/reviews/library

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/organisational-tools/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted
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The components set out in the diagram below can be viewed as a set of standards against which to measure 
legal literacy within organisations and used to guide action planning to support its further development.


Reflection point: 
What evidence is available to you about how your organisation meets these standards?


Markers of 
a legally 
literature 


organisation


Workers 
receive 


regular legal 
updates.


Key decisions 
receive 


managerial 
and legal 
oversight.


People with 
supervisory 


responsibility 
receive 


support.


There are 
routes for 
escalation 


and 
challenge.


Law is a 
focus for 


knowledge 
development 
mechanisms.


There are 
shared 


inter-agency 
understandings.


Training on 
legal rules is 


provided.


Workers have 
access to 


legal advice.


Administrative 
law standards 


inform 
practice.


Law informs 
decision-
making.







4 Standards for organisational legal literacy 


Some ideas on sources of evidence are provided below, but these are only examples. Each authority will have 
access to its own sources of evidence from within its own management and audit mechanisms. 
The Evaluating organisational legal literacy tool may be used to record observations and any associated actions 
necessary to achieve development in the organisational infrastructure for legal literacy. The Examples of 
organisational initiatives to support legal literacy tool outlines initiatives already implemented or planned in a 
range of organisations. 


1. Law visibly informs decision-making.


Adult social care law mainly comprises discretionary duties and powers. Discretionary duties require 
practitioners to act in a particular way where they believe it is necessary to do so. Powers enable 
practitioners to do something where it appears necessary. In other words, practitioners must consider 
individual people’s circumstances and decide whether they meet the threshold to require action under 
certain duties and powers.


Practitioners should consider statute law, namely: Acts of Parliament, secondary legislation in the form 
of regulations, statutory guidance, codes of practice and judicial decisions when deciding whether to 
exercise discretion. Failure to appreciate what the legal rules require can lead to decision-making being 
successfully challenged in complaints procedures, local government ombudsman applications or judicial 
review. As well as the organisation, this is bad for the individual concerned too.


Evidence for meeting this standard could include:


 > record keeping 


 > supervision records


 > reports submitted to inform decision-making / panels within the authority


 > court reports and court judgments involving the authority.



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/organisational-tools/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/organisational-tools/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/organisational-tools/
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2. The standards for lawful decision-making from administrative law inform supervision and 
practice.


Administrative law provides a set of principles for policy and practice explored in the following resources: 


 > Setting the context: Introducing legal literacy


 > Using case law and ombudsman reports


 > Show your workings: Making good decisions 


These principles are in addition to the requirements of the legal rules contained within legislation that 
mandates adult social care practice, such as the Care Act 2014, the Equality Act 2010, Data Protection Act 
2018, and the Human Rights Act 1998. When responding to referrals or reviewing particular decisions, 
practitioners, their supervisors and managers need to consider the degree to which what they are 
proposing:


 > is lawful 


 > is reasonable and rational


 > is timely


 > takes account of all relevant considerations


 > does not fetter discretion


 > offers meaningful involvement for those who might expect to be consulted 


 > provides reasons for what is decided 


 > is reasonable and rational.


These principles have been amplified by case law and are used by the Local Government and Social Care 
Ombudsman (LGSCO) and in judicial review where policy and practice are challenged.


Evidence for meeting this standard could include:


 > record keeping 


 > supervision records 


 > reports submitted to inform decision-making / panels within the authority 


 > court reports and court judgments involving the authority.



file:https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/setting-the-context/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/

http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

http://www.legislation.gov.uk/ukpga/2010/15/contents

http://www.legislation.gov.uk/ukpga/2018/12/contents/enacted

http://www.legislation.gov.uk/ukpga/2018/12/contents/enacted

http://www.legislation.gov.uk/ukpga/1998/42/contents

https://www.lgo.org.uk/

https://www.lgo.org.uk/
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3. Practitioners and their supervisors have access to legal advice.


It may not always be clear whether practitioners should use their discretion to intervene in a situation 
and/or how to do so. It is also clear from Safeguarding adult reviews that certain pieces of legislation are 
challenging to understand and/or to implement. The law relating to mental capacity assessments (Mental 
Capacity Act 2005) and information-sharing (Data Protection Act 2018) are examples. Legal services will be 
able to provide:


 > advice as to whether what is proposed complies with the legal rules 


 > advice as to the degree to which the standards outlined in administrative law have been met 


 > an assessment of where the local authority’s decision-making is (or is not) defensible (this may be 
particularly useful where decision-making may, or is being, challenged by way of judicial review or 
inquiry by the LGSCO). 


For these reasons systems should enable effective communication between practitioners and supervisors 
and local authority legal practitioners.


Evidence for meeting this standard could include:


 > the degree to which practitioners are able to access legal consultation 


 > whether lawyers are visible in team offices and attend case conferences and strategy meetings 


 > whether the authority’s legal section circulates briefings on new legislation and case law


 > 	whether lawyers are involved in providing training to practitioners. 



https://www.scie.org.uk/safeguarding/adults/reviews/

https://www.legislation.gov.uk/ukpga/2005/9/contents

https://www.legislation.gov.uk/ukpga/2005/9/contents

http://www.legislation.gov.uk/ukpga/2018/12/contents/enacted
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4. Strategic and operational managers and supervisors receive training on the legal rules so 
that they know when statutory powers and duties should be used.


The legal rules are not static. They evolve over time. Sometimes Acts of Parliament significantly amend 
parts of the law. For example, the Care Act 2014 repealed a range of dated legislation to streamline and 
simplify adult social care law and provide greater rights to carers - and place a duty on local authorities 
to prevent, reduce and delay people’s needs from developing. The Mental Capacity (Amendment) Act 2019 is 
a more recent amendment that replaces the Deprivation of Liberty Safeguards with the Liberty Protection 
Safeguards in April 2022. 


Sometimes, statutory guidance is updated, as in the Department of Health & Social Care’s 2020 update of 
the Care and support statutory guidance. Codes of practice are also updated, for example the MHA Code of 
Practice which relates to practice under the Mental Health Act 1983. 


Sometimes, judicial decisions interpret what the legal rules mean or require, as when the Supreme Court 
sought to clarify the definition of ordinary residence (R (Cornwall CC) v Secretary of State for Health [2015] 
UKSC 46). Sometimes judicial decisions, in ruling on the lawfulness of a local authority’s approach to 
assessment, care planning and reviews, lay out what practitioners should do in particular situations and 
the standards expected of their practice. An example would be when practitioners review and reassess 
packages of care and support (R (Davey) v Oxfordshire CC [2017] EWCA Civ 1308). 


Managers and supervisors need to feel confident they can recognise situations where particular legal 
rules might have relevance and respond appropriately. This could be through access to legal advice, 
and opportunities for continuing professional development. Learning and development strategies 
need to include consideration of what legal literacy training is mandatory for different roles across the 
organisation, and ensure that time to pursue it is built into workloads.


Evidence for meeting this standard could include:


 > the authority’s training strategy and stated priorities


 > briefings and training for managers and supervisors potentially focusing on the practice implications 
of key legal judgments, and procedural guidance. 


   



https://www.researchinpractice.org.uk/adults/case-law-and-legal-summaries/

http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

http://www.legislation.gov.uk/ukpga/2019/18/notes/division/2/index.htm

https://www.gov.uk/government/publications/care-act-statutory-guidance/care-and-support-statutory-guidance

https://www.gov.uk/government/publications/code-of-practice-mental-health-act-1983

https://www.gov.uk/government/publications/code-of-practice-mental-health-act-1983

http://www.legislation.gov.uk/ukpga/1983/20/contents

https://www.supremecourt.uk/cases/uksc-2014-0092.html

https://www.supremecourt.uk/cases/uksc-2014-0092.html

https://www.bailii.org/ew/cases/EWCA/Civ/2017/1308.html





8 Standards for organisational legal literacy 


5. All workers are supported to gain, maintain and be confident in the legal literacy their role 
requires of them. 


Learning, development and training have a role to play in supporting practitioners to understand 
significant practice implications arising from changes in primary legislation, such as the introduction of 
Liberty Protection Safeguards (coming into force in 2022) by the Mental Capacity (Amendment) Act 2019, 
and in statutory guidance, such as the evolving role for principal social workers in the Care and support 
statutory guidance. Learning and development includes supervision, discussion, reflection, and engaging 
with briefings and updates. 


There are also lessons to be learned from inquiries by the Local Government and Social Care Ombudsman, 
and from judicial decisions. For example, reviews of packages of care and support that have endorsed (R 
(VI) v Lewisham LBC [2018] EWHC 2180 (Admin)) or quashed (R (JF) v Merton LBC [2017] EWHC 1519 (Admin) 
local authority decision-making when scrutinised against the requirements of the legal rules. To ensure 
practitioners and their managers comply with the legal rules, and that their practice is defensible, it is 
important that their knowledge is current.


Evidence for meeting this standard could include:


 > The authority’s supervision policy and expectations of supervisors and managers. 


 > The authority’s expectations for continuing professional development, and in the resources and 
training that are provided to promote it. 


 > Legal updates and briefings on significant changes in the legal rules, including case law, together 
with analysis of the practice implications. These may be used to inform team discussions, with 
support from legal teams. Activities may also involve legally literate supervision and discussions 
about work with people that highlights the legal context of practice. The Good Court Craft: 
Supervisors’ Briefing (2019) will be helpful here.



http://www.legislation.gov.uk/ukpga/2019/18/notes/division/2/index.htm

https://www.gov.uk/government/publications/care-act-statutory-guidance/care-and-support-statutory-guidance

https://www.gov.uk/government/publications/care-act-statutory-guidance/care-and-support-statutory-guidance

https://www.bailii.org/ew/cases/EWHC/Admin/2018/2180.html

https://www.bailii.org/ew/cases/EWHC/Admin/2018/2180.html

https://www.bailii.org/ew/cases/EWHC/Admin/2017/1519.html

https://www.researchinpractice.org.uk/adults/publications/2019/april/supporting-good-court-craft-supervisors-briefing-2019/

https://www.researchinpractice.org.uk/adults/publications/2019/april/supporting-good-court-craft-supervisors-briefing-2019/
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6. There is supervisory or management oversight of the legal literacy used to make significant 
decisions - such as those taken on care and support, mental capacity assessments 
and safeguarding interventions - and legal advice is sought in complex and high risk 
circumstances.


Decision-making must comply with the requirements of the legal rules, for example relating to assessment 
of the need for care and support (Care Act 2014) or the assessment of mental capacity (Mental Capacity 
Act 2005). When reviewing whether practice has met these requirements, due regard needs to be given 
to the Care and support statutory guidance and the Code of Practice relating to mental capacity. There 
are the standards outlined within administrative law alongside the requirements that practice should 
counter discrimination and promote equality of opportunity (Equality Act 2010) and positively promote 
people’s human rights (Human Rights Act 1998). Practitioners and supervisors need to reflect an acceptable 
standard of professional competence, defined as the skills and knowledge that a competent member of a 
profession would be expected to demonstrate. Decision-making may need to be scrutinised prior to being 
finalised.


Evidence for meeting this standard could include:


 > the expectations and procedures for ensuring managers’ oversight of key decisions in audits of 
compliance 


 > the ease of routes for escalating discussion of complex work


 > 	the ease for involvement of legal advisors in decision-making.



http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

https://www.legislation.gov.uk/ukpga/2005/9/contents

https://www.legislation.gov.uk/ukpga/2005/9/contents

https://www.gov.uk/government/publications/care-act-statutory-guidance/care-and-support-statutory-guidance

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/497253/Mental-capacity-act-code-of-practice.pdf

http://www.legislation.gov.uk/ukpga/2010/15/contents

http://www.legislation.gov.uk/ukpga/1998/42/contents
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7. Supervisors are able to maintain up-to-date working knowledge of the legal framework 
and support practitioners to make lawful decisions.


Organisations need to be confident they can defend their decision-making if it is challenged by people 
with care and support needs, carers and/or other organisations. They must be confident their internal 
policies and procedures are a lawful interpretation of the legal rules and that practice accurately interprets 
legal requirements. Supervisors have a crucial role here in:


 > enabling practitioners to reflect on the approach they have taken and exploring options that have 
and have not been considered


 > asking questions as a critical friend 


 > expressing and encouraging professional curiosity. 


Organisations must be mindful of Post-Qualifying Standards for Social Work Practice Supervisors, which 
require supervisors to:


 > support practitioners to work effectively within legal frameworks, such as the Human Rights Act 1998 
and the Mental Capacity Act 2005


 > reach reasoned conclusions about the situations in which they are involved, such as adult 
safeguarding and/or mental health. 


Supporting, developing and enhancing effective social care practice includes knowledge of, and skills in 
using, the legal framework. Support for supervisors in maintaining up-to-date working knowledge of the 
law and in using it in supervision with practitioners is vital to avoid risks related to  decision-making.


Evidence for meeting this standard could include the extent to which supervisors have access to legal 
materials, and whether those are filtered to them by lawyers able to interpret and brief on the implications 
for decision-making in practice.



https://www.researchinpractice.org.uk/adults/publications/2020/december/professional-curiosity-in-safeguarding-adults-strategic-briefing-2020/

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/762818/Post-qualifying_standards_for_social_work_supervisors.pdf

http://www.legislation.gov.uk/ukpga/1998/42/contents

https://www.legislation.gov.uk/ukpga/2005/9/contents
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8. Practitioners are encouraged to draw attention to the legality of organisation procedures 
and decision-making.


Organisations with a commitment to learning and a culture supportive of legal literacy:


 > Recognise that registered practitioners have a duty to raise concerns about practice, including when 
they believe that what is being proposed or requested transgresses the legal rules. 


 > Are open to feedback.


 > Recognise and use complaints from people with care and support needs, carers and other 
organisations as feedback and respond in a manner that models a duty of candour.


 > Support registered practitioners to maintain their registration and meet their responsibilities as 
registrants. 


 > Provide escalation routes for employee concerns to be heard. 


 > Welcome scrutiny and challenge, for example from Safeguarding Adults Boards.


Evidence for meeting this standard could include:


 > The existence of escalation policies, and the extent to which these are used by practitioners to raise 
concerns. 


 > Evidence of the organisational response that such concerns receive once raised, and the extent to 
which organisational change can result. 


 > The use of scrutiny processes to cast light on legal literacy.


 > How an authority has responded to learning from reviews through action planning and change.


 > Evidence of how decisions are communicated to people when a concern/complaint is raised and 
of how the organisation demonstrates that learning/feedback has been fed back into practice/
processes.







12 Standards for organisational legal literacy 


9. The organisation values exchange and development of knowledge and expertise through 
advice sessions, case study groups, seminars and/or learning sets where implementation 
of the legal rules features strongly.


Learning organisations can create and maintain a culture of learning by valuing different types of 
knowledge, including:


 > research findings


 > feedback from people with lived experience and carers


 > practitioner accounts of their practice


 > case law decisions


 > guidance produced by government departments 


 > evidence-based guides produced by Research in Practice, the Social Care Institute for Excellence and 
the National Institute for Health and Care Excellence.


In pressured organisational environments it is difficult, but nonetheless important, to support the 
development of professional competence. This can be achieved by disseminating and enabling discussion 
of the implications for practice of different sources of knowledge. Learning organisations establish a 
culture where: 


 > people are supported to protect time for engagement with knowledge-exchange resources 


 > a variety of knowledge-exchange resources are an in-built component of workload management to 
ensure they are embedded within the working week. 


Examples of such initiatives in relation to legal literacy can be found in the Using case law and ombudsman 
reports tool.


Evidence for meeting this standard could include:


 > the existence of sessions in which legal literacy is the focus, and in whether colleagues are able and 
expected to attend 


 > mechanisms for monitoring the impact of learning on practice.



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/
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10. There is shared understanding across agencies about legal rules applicable in 
safeguarding and wellbeing. 


Practitioners often work alongside multi-disciplinary professionals. Colleagues from different professions 
may be working within the same legal framework, such as when psychiatrists, general practitioners and 
approved mental health professionals are using the Mental Health Act 1983 to assess whether someone 
requires admission to hospital or guardianship under a section of the Act. Sometimes colleagues will be 
exploring the potential contribution of different legal frameworks to resolve a problem. 


Examples 


 > Housing practitioners primarily draw on the Housing Acts 1996, 1988 and 2004, or the 
Homelessness Reduction Act 2017, whilst social workers draw on the Care Act 2014, each 
making a contribution to meet the needs of a homeless person. 


 > Occupational therapy and social work colleagues primarily draw on their knowledge of 
different parts of the Care Act 2014 and the Housing Grants, Construction & Regeneration Act 
1996, to create a holistic care and support plan for a disabled person. 


 > An occupational therapist contributing to an assessment of mental capacity by undertaking a 
functional assessment through real world observation of a person’s ability to carry out stated 
intentions (as in GW v A Local Authority [2014] EWCOP 20).


Managers, supervisors and practitioners must understand the roles and responsibilities of colleagues 
across the system and the legal rules about working together. Colleagues in other organisations must 
also understand the legal requirements for working together, for instance in relation to information-
sharing or participation in assessment. Working together can be complicated when such understanding 
is missing. Practitioners in different professions may also use the same words but mean different things 
by them or may use specialist language relating to their own profession or agency, which may mean 
little to colleagues in different roles – a common language is therefore needed.


Learning organisations promote opportunities for cross-discipline working, for example for housing and 
social care practitioners, and for those involved in mental health and mental capacity assessments, to 
share and develop their understanding of different legal frameworks, as a core component of promoting 
and maintaining effective working together.


    
Evidence for meeting this standard could include:


 > Mechanisms for the involvement of other agencies in decision-making, for example through multi-
agency high risk panels and forums, how much they are used and whether attendance from key 
agencies is consistent.


 > 	The existence of multi-agency legal briefings and training – colleagues need to be clear about data 
protection rules, be able to share relevant information appropriately and there needs to be clear 
communications between agencies.



http://www.legislation.gov.uk/ukpga/1983/20/contents

http://www.legislation.gov.uk/ukpga/1996/52/contents

http://www.legislation.gov.uk/ukpga/1988/50/contents

http://www.legislation.gov.uk/ukpga/2004/34/contents

http://www.legislation.gov.uk/ukpga/2017/13/contents/enacted

http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

https://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

http://www.legislation.gov.uk/ukpga/1996/53/contents

http://www.legislation.gov.uk/ukpga/1996/53/contents

https://www.bailii.org/ew/cases/EWCOP/2014/20.html
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2 Using case law and local government & social care ombudsman reports


Using case law and local government & social care ombudsman reports 


Case law and Local Government & Social Care Ombudsman decisions offer instructive guidance for how 
practitioners, supervisors and managers should approach decision-making lawfully. Lawfulness refers 
both to standards in administrative law and to the powers and duties in primary legislation and associated 
regulations and statutory guidance. This resource:


> gives examples of case law judgments and ombudsman decisions 


> identifies what might be drawn from each to inform practice


> provides guidance on analysing practitioners’ own practice, drawing on the principles of 
administrative law. 


Readers may find it helpful to:


> read the explanations given in sections one, two and three in advance of a supervision discussion/
team development session at which the content is discussed 


> conduct a review or audit of current practice situations, using the guidance in section four.



https://www.lgo.org.uk/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/
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1. The status of case law and ombudsman’s decisions


Other than situations that involve matters of life and death, where decisions about the lawfulness of action have 
to be taken urgently, cases only progress to judicial review or to the ombudsman once the local authority’s own 
complaints procedures have been exhausted by the complainant. This is because local authority complaints 
procedures are more informal mechanisms of complaint resolution, cheaper and quicker (R (S) v Hampshire CC 
[2009] EWHC 2537 (Admin); R (Bhatti) v Bury MBC [2013] EWHC 3093 (Admin)). Supervisors and managers will 
have had an opportunity to review their decision-making, which should include taking legal advice. However, 
there is evidence that often complaints are poorly investigated, with delay, defensive attitudes, incomplete 
responses and failure to follow published procedures (Preston-Shoot, 2019).


Key questions:


> What is your response when you receive a complaint? 


> How familiar are you with the legislation and regulations that should shape it? 


The Health and Social Care (Community Health and Standards) Act 2003 and the Local Authority Social Services 
and NHS Complaints (England) Regulations 2009 are relevant here.


Case law reports follow a standard format:


> case name


> court and judges hearing the case


> decision date


> brief overview of key legal issue 


> summary of key facts and claim against the authority


> summary of the court’s decision 


> list of legislation and guidance referred to in the hearing and judgment 


> full judgment. 


Research in Practice produce monthly Case Law and Legal Summaries which look at the most recent legal 
judgments and translate these into key messages for adult social care practice. Further reports can also be 
found on the following sites: 


> www.bailii.org (the database can be searched using a number of different search terms, including the 
name of the case, the full citation, the date and the topic)


> www.39essex.com


> www.mentalhealthlaw.co.uk


The convention for referencing case law requires:


> The name(s) of the parties


> The date of the judgment


> The law report series, volume and number in which the case is reported, or a neutral citation 
denoting the court and case number.



http://www.bailii.org/ew/cases/EWHC/Admin/2009/2537.html

http://www.bailii.org/ew/cases/EWHC/Admin/2009/2537.html

https://www.bailii.org/ew/cases/EWHC/Admin/2013/3093.html

http://www.legislation.gov.uk/ukpga/2003/43/pdfs/ukpga_20030043_en.pdf

http://www.legislation.gov.uk/uksi/2009/309/contents/made

http://www.legislation.gov.uk/uksi/2009/309/contents/made

https://www.ripfa.org.uk/resources/case-law-summaries/

http://www.bailii.org

http://www.39essex.com

http://www.mentalhealthlaw.co.uk
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For example:


> R (W) v Birmingham CC [2011] 14 CCLR 516 (an example using a law report citation):


- The court action was initiated by the Crown (R = Regina), acting on the application of the individual 
named W, against Birmingham City Council. The use of the R in the case name is an historical 
formality to denote the fact that some cases, such as judicial review, are technically brought by 
the Crown. The judgment was made in 2011. It is reported in volume 14 of the Community Care Law 
Reports, page 516. In more recent cases, using a law report citation is uncommon.


> R (McDonald) v Royal Borough of Kensington and Chelsea [2011] UKSC 33 (an example using a neutral 
citation, i.e. the initials of the court that heard the case and delivered the judgment):


- The court action was initiated by the Queen (R = Regina), acting on the application of the individual 
named McDonald, against the Royal Borough of Kensington & Chelsea. The judgment was made in 
2011 and was case no.33 in the UK Supreme Court. In more recent cases it is usual to only see them 
referred to using their neutral citation. A list of the most common neutral citations can be found 
below.


EWHC = England and Wales High Court


EWCOP = England and Wales Court of Protection


EWCA = England and Wales Court of Appeal


UKSC = United Kingdom Supreme Court


Local Government & Social Care Ombudsman decision reports also follow a standard format. The report:


> sets out the complaint and the relevant law


> summarises what took place between the complainant and the local authority 


> identifies whether and how the local authority was / was not at fault


> concludes with any necessary action by the local authority to resolve the complaint. 


The Local Government & Social Care Ombudsman website hosts a search facility of  adult and children’s social 
care ombudsman decisions: www.lgo.org.uk/decisions. The adult social care section is divided into eight 
sub-sections: 


1. domiciliary care
2. residential care
3. assessment and care plan
4. charging, direct payments 
5. safeguarding
6. transition from children’s services 
7. transport. 
Each sub-section can be searched by local authority and/or by year.


Decisions in judicial review are binding on the local authority unless successfully appealed in a higher court. 
Ombudsman reports conclude with recommendations for how the local authority should resolve the issue. 
Although not binding on the local authority, it would be highly unusual for the local authority to ignore these 
recommendations or to depart significantly from them in their response. 



https://www.bailii.org/ew/cases/EWHC/Admin/2011/1147.html

https://www.bailii.org/uk/cases/UKSC/2011/33.html

http://www.lgo.org.uk/decisions
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2. Examples


Below is an example of case law and one ombudsman report. Both raised questions related to core tasks 
mandated by the Care Act 2014, namely assessment of care and support needs, care and support planning 
and review, and the promotion of wellbeing. 


(a) R (VI) v Lewisham LBC [2018] EWHC 2180 (Admin)


This case was brought by a 55-year-old woman with muscular dystrophy who used a wheelchair and 
required support for all her personal care. It revolved around whether a care package was lawful. R claimed 
that the assessment process and decisions regarding the care plan had failed to adequately consider the Care 
Act 2014 requirements relating to the promotion of wellbeing (section 1), assessment (section 9) and eligibility 
criteria (section 13 and the Care and Support (Eligibility Criteria) Regulations 2014). R also alleged that the local 
authority had failed to cooperate during the assessment with NHS services (section 3) and had reached an 
irrational conclusion about her care and support needs. 


On all counts, the local authority’s approach was held to have been lawful. The judge held that the local 
authority’s approach had not been irrational. Assessment had considered the factors prescribed in the Care 
Act 2014 relating to wellbeing and R’s eligible needs had also been assessed against the required specified 
outcomes relevant to her circumstances. The question of the pain R experienced had been considered and would 
need to be kept under review. However, health care professionals had given advice and the pain management 
proposals were not unreasonable. The adequacy of the care package to meet her needs, for example for social 
interaction and support, would also need to be kept under review but her needs had been considered and 
addressed lawfully.


(b) Local Government and Social Care Ombudsman and North Tyneside MBC (2019) Complaint Number 18 011 515


This complaint was about a man with disabilities and health conditions that affected his mobility and ability to 
complete activities associated with daily living. The complaint centred on delay in the local authority authorising 
extra support following an assessment and the rationality of a subsequent assessment decision to reduce the 
hours of care and support. The person bringing the complaint claimed that delays in authorising a budget 
increase that had been assessed as required, and the handling of his subsequent complaint, had a devastating 
impact. He could not, for example, afford to pay his personal assistant for the required extra hours. 


The report of the decision sets out current law, namely sections 9 and 10, Care Act 2014, on assessment, 
the threshold for eligibility (Care and Support (Eligibility Criteria) Regulations 2014), and the legal rules on 
direct payments. The decision report does not explicitly name administrative law standards but does refer to 
assessment and decision-making being conducted within a suitable and reasonable timescale, with the person 
kept informed and being given a copy of the final outcome. 


The local authority was found to have been at fault and the judgment concludes with the action required of the 
local authority to rectify maladministration. It was found:


> The local authority’s response to the complaint was inadequate.


> The delay covered a two-year period and the local authority had failed to provide the support 
required without good reason. 


> The authority had caused significant and avoidable distress. 


> The personal assistant had experienced financial loss. The personal assistant had, in fact, provided the 
extra hours unpaid; had they not done so, the impact would have been much greater. 


The local authority agreed to backdate the budget, reassess the person’s needs, compensate them and their 
personal assistant and review its handling of complaints.



https://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

https://www.bailii.org/ew/cases/EWHC/Admin/2018/2180.html

https://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

https://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

https://www.legislation.gov.uk/ukdsi/2014/9780111124185

https://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

https://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

https://www.lgo.org.uk/decisions/adult-care-services/direct-payments/18-011-515

https://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

https://www.legislation.gov.uk/ukdsi/2014/9780111124185

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/
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(c) Messages for practice


What do supervisors, managers and practitioners, need to consider in order to defend their practice approach 
in the event of a potential challenge? The key messages from these two examples are:


> Local procedures may not be an accurate interpretation of the legal rules. Even if local procedures 
do accurately interpret what the legal rules require, it is always best practice to refer to the original 
source documents, the legal rules themselves. 


> In the event of a complaint to the Local Government & Social Care Ombudsman or an application for a 
judicial review, record keeping will come under scrutiny. 


> Administrative law standards set out clear requirements for decision-making that involves the use of 
statutory authority. Unsurprisingly, therefore, case law judgments and ombudsman decisions begin 
with statute law. Administrative law standards are explored further in the Show your workings: Making 
good decisions tool. 


Key questions 


> Where does your supervision or management oversight begin – with the local authority’s own 
requirements or the content of the legal rules themselves?


> How clearly do records state:


- what was discussed in supervision?


- when and between whom?


- the reasons why some options were excluded?


- for what reasons the final decision was reached?


> Is it clear from the records:


- what legal rules were considered and which were considered relevant to the person and their 
circumstances and why?


- how the person’s requirements were implemented? 


As the two examples illustrate, the Care Act 2014 as primary legislation, amplified in regulations and statutory 
guidance, spells out the requirements for assessment and decision-making in relation to individuals’ care 
and support needs and how any services are to be arranged. At the Act’s heart is the promotion of wellbeing. 


Key question 


> How prominent in your discussions and decisions are these requirements? 



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/

https://www.legislation.gov.uk/ukpga/2014/23/contents/enacted
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However, the focus of supervision and/or management decision-making might revolve around other complex 
issues that also engage legal rules. Mental capacity and deprivation of liberty provide an example. In Essex 
CC v RF and Others [2015] EWCOP 1, a 91-year-old man was removed from home and deprived of his liberty 
unlawfully, breaching his rights to liberty and to private and family life (Human Rights Act 1998; European 
Convention on Human Rights (ECHR) Articles 5 and 8). The judgment found:


> Practice was inadequate. 


> There was no record of his wishes and feelings. 


> RF lacked capacity to make decisions regarding his care and residence, but did not lack capacity in 
relation to contact with others. While a number of the local authority’s capacity assessments had 
concluded that RF lacked capacity about these decisions, others had found that he did not lack it. The 
local authority had not paid enough attention to the capacity assessments that concluded he did not 
lack capacity. 


> There had been delay in instituting a standard authorisation for deprivation of liberty, which had then 
not been renewed. 


> There were no insurmountable barriers to his return home with a package of care and support. 


Until April 2022, under the current Deprivation of Liberty Safeguards (DoLS), practitioners need to abide by 
the DoLS code of practice 2008. Following this, DoLS will be phased out and the Liberty Protection Safeguards 
will govern deprivation of liberty processes.
 
This highlights the importance of drawing on the legal rules contained in the Mental Capacity Act 2005, and 
paying due regard to the Code of Practice that accompanies it, when assessing mental capacity and making 
best interest decisions. It shows that it may be necessary to lay the issues before a judge, in this case at the 
Court of Protection, in a timely and balanced way, as required by administrative law.


The process of assessment, care planning, decision-making and review must also be reasonable and rational. 
This requires that the tasks are approached with competence, judged by the standards of the day derived from 
research, guidance issued, feedback from the person with care and support needs or carer, and knowledge of 
the issues underpinning the problems or issues being presented. 


All possible ways of understanding a situation and of intervening in it should be evaluated. The process 
should be characterised by fairness and thoroughness; it should be balanced and not biased. It is important 
to scrutinise whether all available evidence that it might be reasonable to consider has been included, with 
decisions clearly recorded on why greater weight has been given to some sources of evidence than others.
Although it is unusual to see specific timeframes set out in primary legislation, that does not mean that time 
is irrelevant. Administrative law requires that decision-making is timely. 


Whether the task revolves around assessment of care and support needs, including aids and adaptations, 
and/or mental capacity, the person should be involved in the process to the fullest extent possible. There may 
be family members and/or friends, as in the Essex case, with an interest in the person’s life, whose views 
should be sought. 


Ultimately supervisors and managers, as much as practitioners, are accountable for the conclusions that are 
drawn and the decisions that are reached. Administrative law requires that people with care and support 
needs and anyone reasonably associated with them, including family members, care-givers and advocates, 
are given copies of the decision and the reasoning that led to it. The reasons themselves must be reasonable, 
and capable of lawful and rational explanation. 



https://www.bailii.org/ew/cases/EWCOP/2015/1.html

https://www.bailii.org/ew/cases/EWCOP/2015/1.html

http://www.legislation.gov.uk/ukpga/1998/42/contents

https://www.echr.coe.int/Documents/Convention_ENG.pdf

https://www.echr.coe.int/Documents/Convention_ENG.pdf

https://www.cqc.org.uk/sites/default/files/Deprivation%20of%20liberty%20safeguards%20code%20of%20practice.pdf

https://www.researchinpractice.org.uk/adults/content-pages/videos/liberty-protection-safeguards/

http://www.legislation.gov.uk/ukpga/2005/9/contents

https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/
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Adult social care is concerned with promoting social justice. That includes a commitment to ensuring that 
human rights and equality of opportunity are promoted. The law provides support for this commitment in 
the shape of the Human Rights Act 1998 and the Equality Act 2010. Although not enshrined in UK legislation 
in the same way the European Convention on Human Rights is through the Human Rights Act 1998, case 
law decisions and government guidance also acknowledge the relevance of standards outlined in broader 
international human rights Conventions, such as the UN Convention on the Rights of Persons with Disabilities 
(2006). This human rights treaty, which the UK has signed and ratified, aims to promote and protect the basic 
fundamental human rights of all people with disabilities.


Key questions 


> How do you judge whether a task has been approached with professional competence? 


> What would you expect to see evidenced in what the practitioner talks about and includes in their 
written work? 


> How do you ensure that, recognising the volume of demands on practitioners, the local authority’s 
response has been timely with regard to assessment and intervention? 


> Have all those with a legitimate interest in the person’s life been consulted and involved, and their 
views taken into consideration? 


> What oversight do you give to how decisions are formulated, recorded and communicated? 


> How prominent in your discussions and decisions is law talk around human rights and equality? 



http://www.legislation.gov.uk/ukpga/1998/42/contents

http://www.legislation.gov.uk/ukpga/2010/15/contents

https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities.html

https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities.html
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3. Conducting a review of current practice


Underpinning the analysis of the examples above are concepts drawn from administrative law. The standards 
set out in administrative law are as important as adherence to the powers and duties in primary legislation 
and associated regulations and statutory guidance. They are concerned not with whether the right decision 
was made, but whether the right decision-making approach was taken. The process of decision-making must 
abide by key principles:


> Lawfulness (performing statutory duties, abiding by regulations and statutory guidance, and not 
exceeding the limits of statutory authority, respecting human rights).


> Rationality and reasonableness (avoiding a decision so outrageous in its defiance of logic or accepted 
standards that no sensible person could have reached it, and avoiding a decision so extreme that no 
reasonable authority could have reached it; decisions must also be fair).


> Timeliness (avoidance of delay).


> Full examination of all relevant considerations (making detailed enquiries, considering all the facts, 
avoiding bias, weighing up all relevant factors).


> Not fettering discretion (ensuring that blanket policies do not fetter how discretion is exercised in an 
individual person’s circumstances, for example, by prohibiting exceptions to the rule). 


> Participation and information-giving (providing sufficient information, support and advocacy where 
needed to ensure meaningful participation in decision-making).


> Giving reasons for decisions (ensuring reasons are explained and can be justified with reference to 
the evidence on which they are based).


(Preston-Shoot, 2019)


For further detail on administrative law standards, see resource 3g Show your workings: Making good 
decisions and Preston-Shoot (2019).


In practice, such principles are not always explicit in how decisions are made. The purpose of this exercise is 
to practise making them more so.  
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You can use the table below to reflect on your decision-making process in a recent or current situation.


Administrative law 
principle


How was this met in decision-making processes?
Where is the evidence of this 
located?


Lawfulness.


Rationality and 
reasonableness.


Timeliness.


Full examination 
of all relevant 
considerations.


Avoidance of 
fettering discretion.


Participation and 
information-giving.


Provision of reasons 
for decisions.


Discuss the outcome of your evaluation in supervision and make a commitment to any changes that might be 
necessary in your approach.  This exercise can be repeated at intervals.
 
References


Preston-Shoot, M. (2019). Making Good Decisions: Law for Social Work Practice, 2nd Edition. London: 
Macmillan/Red Globe Press.
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Legal Literacy: Change Project


Welcome to the Legal literacy: Change Project


This suite of online resources is designed to support legal literacy across adult social care 
organisations. Engaging with the resources will support people to gain an understanding of:


> legal literacy


> the role and value of strategic initiatives in supporting the development of legal literacy


> the role of supervision and team development sessions in supporting practitioners to 
engage in critical thinking and other activities to develop legal literacy.


The resources relate to the legal framework in England and place emphasis on:


> How organisations can develop a culture of legal literacy and take strategic initiatives to 
support it.


> Supervision for social workers, occupational therapists and other practitioners whose 
role requires them to be familiar with, and act under, legal powers and duties exercised 
by adult social care.


The resources seek to address the findings of the Legal literacy: Evidence Scope, that:


> Explores the concept of legal literacy, and traces its development in adult social care.


> Sets out the current policy and regulatory background.


> Presents the available evidence on legal literacy in practice.


> Identifies available resources that can be used to support legal literacy.


Key Evidence Scope findings:


> Legal literacy is necessary across all tiers of organisations.


> To date there has been little focus on how operational managers and supervisors might 
enhance legal literacy through management, leadership and supervision.


> Strategic leaders, directors and assistant directors, senior managers and specialist 
leads, principal social workers, and councillors have a key role in shaping the structures 
and mechanisms that promote legal literacy.


> Supervision is valuable and plays a vital role in supporting practitioners to engage in 
critical thinking and other activities to develop legal literacy.


> There is a need to address the use of legal rules in adult social care practice (the 
resources therefore do not cover the broader agenda of powers and duties relating to 
commissioning, finance, or corporate law).


There is also an Evidence Scope: Executive Summary.



https://www.researchinpractice.org.uk/media/4796/ll-evidence-scope_final.pdf

https://www.researchinpractice.org.uk/media/4784/ll-evidence-scope-executive-summary_final.pdf
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There are two central components to these resources, which reflect the priorities derived from the Legal 
literacy: Change Project:


> A set of organisational tools to support senior leaders in creating a legally literate organisational 
environment.


> A supervision and team Development Work Plan and set of associated resources providing 
activities that supervisors and practitioners, as well as teams and their managers and learning 
and development leads, can use together in supervision or team development sessions over time.


These are supplemented by the following resources:


> A  webinar facilitated by Michael Preston Shoot and Suzy Braye explaining the project and 
exploring the concept of legal literacy and how the resources can be used.


> Setting the context: Introducing legal literacy.


> Additional resources: Websites and further materials for supplementary detail on legal powers 
and duties and up-to-date commentary.


> Glossary of terms: Explanations of technical legal terms.


The following resources are included in this PDF:


Setting the Context: Introducing legal literacy


Organisational tools


Standards for organisational legal literacy


Evaluating organisational legal literacy


Examples of organisational initiatives


Development work plan and associated resources


Legal literacy supervision and team development workplan


Law talk - putting law on the supervision agenda


Using case law and ombudsman reports


Case study and legal analysis


Shadowing experienced practitioners


Exploring practice through case law


Show your workings-making good decisions



https://www.researchinpractice.org.uk/adults/content-pages/videos/legal-literacy/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/setting-the-context/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/additional-resources/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/
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2 Case study exercise and legal analysis tool


This resource provides a case study with some questions about the legal rules that apply. A model answer 
is then provided along with guidance on subjecting a current direct practice example to a similar legal 
analysis. It will support people to:


>	 undertake a detailed analysis of the legal rules that apply in a current complex situation


>	 utilise understanding of the legal powers and duties held by a range of agencies where an adult is at 


risk


>	 apply legal analysis to current practice.


Task 1


Read the following case study and do the three exercises that follow. The case study describes a situation 
where a range of legal powers and duties, held by various agencies, apply. 


Tom, who is in his fifties, lives alone in a ground floor flat that has become very neglected and dilapidated. 
He is well known in the local community, he does his own shopping, often accompanied by his dog, but 
has little contact with any social networks, having kept himself to himself for many years. His appearance 
is always rather unkempt, and it is clear that he does not wash or change his clothes. He often smells of 
alcohol. 


Over recent months Tom has been seen far less, and neighbours have begun to express concern about the 
state of his flat, which has a small front garden and back yard, in which discarded household debris has 
accumulated. The police community support officer has visited and found him to be struggling to maintain 
a habitable home environment. The flat is very dirty, bleak and cold – he has no visible signs of heating and 
there are security risks from broken windows. What little furniture he has is broken, and it seems he spends 
most of his time sitting and sleeping on a sofa that is damp and dirty. In the back yard, there are dog faeces 
and signs of infestation among piles of discarded food. His mobility is impaired, and he appears to have 
little food left in his cupboards. The PCSO is very concerned about Tom’s wellbeing.


1. What legal powers and duties might apply in this situation?


2. Which agencies hold those powers and duties?


3. What do the powers and duties permit or require the relevant agency to do?


4. How might the powers and duties shape your approach to working with Tom and the other agencies involved? 
Where would you start? What might follow?



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/
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Task 2


Having completed your own analysis in response to the questions above, read the legal analysis provided 
below and evaluate how well you identified the range of possible legal powers and duties. Use the 
following template to record your responses and to identify any actions you think you need to take to further 
develop your knowledge and understanding of the applicable legal rules.


Actions could include independent reading and/or use of online resources, discussion with colleagues, 
consultation with other departments or agencies, advice from legal colleagues. 


Legal powers and duties 
relating to:


How well did you identify the 
powers and duties?


Actions to take Date action 
to be 
completedNot at 


all
A little Quite 


well
Fully


Human rights


Care, support 


Safeguarding


Mental capacity 


Mental health


Powers of entry


Environmental health


Housing


Anti-social behaviour


Fire & Rescue


Court jurisdictions


Take your self-evaluation into supervision for discussion with your supervisor, or into a team development 
session for discussion with colleagues. Together, identify what support you might need to carry out the 
actions designed to help you develop your knowledge and understanding of the applicable legal rules. 
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Task 3


Focus on a new referral you have received. Review the information you have available and map out the legal 
powers and duties you might need to engage with in order to work effectively. Identify legal powers and duties 
that regulate:


>	 your own role, department and agency 


>	 what other departments and agencies might have available. 


It will also be important to identify the likely sequencing of actions under the various legal rules – record:


>	 which might need to come first, and


>	 the subsequent likely order of progression.


This will require forward thinking to identify ‘what if’ questions – what legal rules would be engaged at different 
points depending upon the emergence of new information or the development of the person’s circumstances?


Discuss your plans in supervision/team development and identify, with your supervisor’s/colleagues’ and 
manager’s support, a pathway for working with the person in a way that draws on legal literacy.
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Tom – legal analysis


The following legal rules could all be relevant in Tom’s situation. The focus here is on national statute 
and guidance. It is important to note that local policies, procedures and guidance will also apply. While 
not a substitute for knowing and implementing the national rules, local protocols will provide important 
guidance on assessment and care pathways both within any one agency and between the range of agencies 
involved.  


1. Care, support and safeguarding


Adult social care duties arise, for the local authority, under the Care Act 2014. Tom’s situation triggers two 
possible courses of action. People who experience self-neglect will often have care and support needs that 
require assessment. Equally, because the Care and support statutory guidance 2018) lists self-neglect as 
one of the circumstances that falls within its definition of abuse and neglect (para 14.17), adult safeguarding 
duties may also apply. 


Assessment of care and support needs Safeguarding enquiries


Under section 9, the local authority must carry out an 
assessment if Tom appears to have care and support 
needs, regardless of their nature or level.  


They must then decide whether his needs are eligible 
to be met when judged against the national Care 
and Support (Eligibility Criteria) Regulations 2015 and 
whether there is a duty  to meet them under section 18 
and 20.  


Under section 42, the local authority must make 
enquiries (or cause enquiries to be made) where an 
adult with care and support needs:


>	 is experiencing or at risk of abuse and neglect 
and, 


>	 as a result of their care and support needs, is 
unable to protect themselves.


Again, Tom’s circumstances could trigger this duty. The 
purpose is to determine whether any action should be 
taken to help and protect him, and, if so, what and by 
whom? 


Which route to follow, or whether to incorporate one form of enquiry within the other, will depend on 
local procedures, and on the circumstances of each individual person. Tom’s circumstances would certainly 
meet the threshold for care and support needs assessment under section 9. In relation to safeguarding, the 
statutory guidance 2018 states: 


‘self-neglect may not prompt a section 42 enquiry. An assessment should be made on a situational 
basis. A decision on whether a response is required under safeguarding will depend on the adult’s 
ability to protect themselves by controlling their own behaviour. There may come a point when they 
are no longer able to do this without external support’.


This would be difficult to judge without having some conversations with Tom to identify the degree to 
which he has choice and control over the circumstances in which he is living. The two routes are not 
mutually exclusive: a section 9 care and support needs assessment may identify that the circumstances also 
warrant a section 42 safeguarding enquiry; equally, a safeguarding enquiry may identify that a full care 
and support needs assessment is required.



http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

https://www.gov.uk/government/publications/care-act-statutory-guidance/care-and-support-statutory-guidance

https://www.legislation.gov.uk/ukpga/2014/23/section/9/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/13/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/13/enacted

https://www.legislation.gov.uk/uksi/2015/313/contents/made

https://www.legislation.gov.uk/uksi/2015/313/contents/made

https://www.legislation.gov.uk/ukpga/2014/23/section/18/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/20/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/42/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/9/enacted

https://www.gov.uk/government/publications/care-act-statutory-guidance/care-and-support-statutory-guidance

https://www.legislation.gov.uk/ukpga/2014/23/section/9/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/42/enacted
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Whichever route is followed initially, the local authority must consider whether Tom has substantial difficulty 
understanding and taking part in the process. If so, they must appoint an advocate to help him making his 
views known if there is no other suitable person who can do this (sections 67 and 68). 


The local authority may also consider it important to involve other professionals and agencies. Section 
7 provides a duty of cooperation between the local authority and relevant partners and any agency so 
requested must comply unless to do so would be incompatible with its own duties or adversely affect its 
work. 


Section 1 of the Care Act 2014 also provides the principle of wellbeing, which must underpin everything the 
local authority does. They must start by:


>	 assuming Tom is best-placed to judge his own wellbeing


>	 paying due regard to his views, wishes, feelings and beliefs. 


Section 1 also lists other factors that influence decision-making, for example the need to:


>	 protect Tom from abuse and neglect 


>	 ensure that any restriction on his rights or freedom of action is the minimum necessary for achieving 
the goal sought from any intervention – the least restrictive option. 


Assessment under section 9 requires Tom’s consent, provided he has mental capacity to give this (see below).  
In relation to safeguarding, his consent is not a pre-requisite; the statutory guidance 2018 (para 14.15) 
requires an explicit focus on ‘making safeguarding personal’ (for which there is a toolkit), defining this as 
‘person-led and outcome-focused’. It notes that the concept of wellbeing is very important in working with 
someone who may be experiencing self-neglect, ‘where it will be crucial to work alongside the person, 
understanding how their past experiences influence current behaviour’ (para 1.12). It recognises, however, 
that there are circumstances in which a safeguarding enquiry may depart from the individual’s wishes: 
while ‘what happens as a result of any enquiry should reflect the adult’s wishes wherever possible’ (para 
14.79). As such, the outcome of a section 42 enquiry may lead to actions with which Tom disagrees if the 
circumstances warrant it.


Following assessment, the local authority must determine which of Tom’s care and support needs are eligible 
to be met (section 13). The Care and Support (Eligibility Criteria) Regulations 2014 sets out three criteria which 
require consideration:


1. Whether his needs arise from a physical or mental impairment or illness (formal diagnosis not 
required).


2. Whether, as a result of his needs, he is unable to meet two or more outcomes listed.


3. Whether, as a consequence, there is a significant impact on his wellbeing. 


All three criteria must be met for eligibility to be established. 


The outcomes listed include many that are likely to be compromised in self-neglect: 


>	 maintaining nutrition 


>	 managing personal hygiene and toilet needs


>	 being appropriately clothed


>	 maintaining a habitable home environment and using it safely. 



https://www.legislation.gov.uk/ukpga/2014/23/section/67/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/68/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/7/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/7/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/1/enacted

http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/1/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/9/enacted

https://www.gov.uk/government/publications/care-act-statutory-guidance/care-and-support-statutory-guidance

https://www.local.gov.uk/msp-toolkit

https://www.legislation.gov.uk/ukpga/2014/23/section/42/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/13/enacted

https://www.legislation.gov.uk/ukdsi/2014/9780111124185

https://www.legislation.gov.uk/ukdsi/2014/9780111124185
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If Tom’s needs are deemed eligible following assessment, a care and support plan must be made (section 25) and 
a personal budget set (section 26). The plan must be:


>	 kept under review, and 


>	 revised if Tom’s circumstances change in a way that affects his care and support plan.


In addition to the statutory duties outlined above, the local authority must exercise its common law duty of 
care in their work with Tom. A duty of care is owed to anyone who may be affected by actions taken (or not 
taken) in circumstances where injury can be foreseen. This means that if the local authority acts in a way that is 
unreasonable according to the law, then there may be liability in negligence if these actions cause harm to an 
individual. 


Court decisions have increasingly established that public authorities owe a duty of care when carrying out (or 
deciding not to make) social care interventions, for example Poole Borough Council v GN [2019] UKSC 25 eroding 
their immunity from court interference when exercising their statutory duties. The question of whether such a 
duty of care exists, however, is decided by the courts on a case-by-case basis and it can be difficult to predict in 
advance whether a duty of care will be held to exist. The prudent course is to assume it does and to ensure that 
actions taken are reasonable judged according to prevailing good practice standards. 


Two further acts underpin how the local authority exercises its powers and duties under the Care Act 2014.
  
> The local authority must not discriminate on grounds of protected characteristics (age, disability, gender 


reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or belief, sex and 
sexual orientation) (Equality Act 2010).  


> The Human Rights Act 1998 incorporates the European Convention on Human Rights into domestic law, 
requiring the local authority to act in ways compatible with Convention rights and to positively promote them. 
The following are important in working with Tom: 


- article 3 - protection from inhuman and degrading treatment


- article 5 - right to liberty and security


- article 8 - right to respect for private and family life.


Where the local authority does infringe a Convention right, the concept of proportionality requires that this must 
be for a legitimate aim and done according to law, and that the measures used must be suitable, necessary and 
reasonable. The statutory guidance 2018 (para 1.14) makes the following points: 


‘where the local authority has to take actions that restrict rights or freedoms, they should ensure that the 
course followed is the least restrictive necessary’ 


‘concerns about self-neglect do not override this principle’.


The Care Act 2014 does not provide any additional powers of intervention in order to safeguard Tom (and it 
specifically repealed provision under section 47 of the National Assistance Act 1948 to remove a person living 
in ‘insanitary conditions’ to a place of safety). Further relevant powers and duties, are now found elsewhere 
(covered later in this analysis) and may be drawn upon as part of a care and support assessment or safeguarding 
process.



https://www.legislation.gov.uk/ukpga/2014/23/section/25/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/26/enacted

https://www.supremecourt.uk/cases/docs/uksc-2018-0012-judgment.pdf

http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

http://www.legislation.gov.uk/ukpga/2010/15/contents

http://www.legislation.gov.uk/ukpga/1998/42/contents

https://www.echr.coe.int/Documents/Convention_ENG.pdf

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.gov.uk/government/publications/care-act-statutory-guidance/care-and-support-statutory-guidance

http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

http://www.legislation.gov.uk/ukpga/Geo6/11-12/29
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2. Mental capacity


Establishing Tom’s mental capacity to understand the risks involved in his situation and to decide how to 
meet his personal and household needs will be a crucial part of both section 9 assessment and section 
42 enquiries. A failure to assess and review mental capacity and risk of self-neglect can amount to 
maladministration (Local Government Ombudsman and Worcestershire CC [2011] Case No 09 013 172). The 
Mental Capacity Act 2005 is the key statute, with its accompanying Code of Practice 2007. 


In addition, the Mental Capacity (Amendment) Act 2019 will, when implemented in 2022, change the 
arrangements for providing care and support in circumstances that amount to a deprivation of liberty where 
the individual concerned lacks capacity to consent to those arrangements.


Application 
of the 5 
principles 
(section 1)


Tom must be assumed to have capacity unless it is established he does not: 


>	 All practicable steps must be taken to support him to make his own decision. 


>	 He is not to be treated as unable to make a decision merely because he makes an unwise 
decision. 


>	 If he is assessed as lacking capacity, anything done on his behalf must be in his best 
interests, and the outcome must be achieved in the way that is least restrictive to his 
rights and freedoms.


Assessing 
capacity 
(section 2 and 
section 3)


Capacity must be determined in relation to a specific matter at a specific time. Tom will lack 
capacity to take a specific decision if:


(a) he is unable to make the decision, and 


(b) this inability is as a result of an ‘impairment of, or disturbance in the functioning of, the 
mind or brain’ 


Being unable to make a decision means being unable:


(a) to understand the information relevant to the decision


(b) to retain that information


(c) to use or weigh that information as part of the process of making the decision, or


(d) to communicate the decision (whether by talking, using sign language or any other means).


Inability to perform any one of these four functions will, if arising from an ‘impairment or 
disturbance in the functioning of the mind or brain’, lead to a finding that Tom lacks capacity in 
relation to the specific matter under consideration.


Making best 
interests 
decisions 
(section 4)


If Tom is assessed as lacking capacity to make a decision on a specific matter, those making 
decisions on his behalf in his best interests must:


>	 avoid assumptions based on his age or condition


>	 consider all the circumstances, including:


- Tom’s past and present wishes and feelings, and the beliefs and values that would 
be likely to influence his decision if he had capacity


- the views of people within his network, including any carers.



https://www.legislation.gov.uk/ukpga/2014/23/section/9/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/42/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/42/enacted

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.lgo.org.uk/decisions/adult-care-services/assessment-and-care-plan/09-013-172

http://www.legislation.gov.uk/ukpga/2005/9/contents

https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice

http://www.legislation.gov.uk/ukpga/2019/18/enacted

https://www.legislation.gov.uk/ukpga/2005/9/section/1

https://www.legislation.gov.uk/ukpga/2005/9/section/2

https://www.legislation.gov.uk/ukpga/2005/9/section/3

https://www.legislation.gov.uk/ukpga/2005/9/section/4
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Deprivation 
of liberty 
(schedule A1)


If his best interests involve care and support arrangements that amount to a deprivation of 
liberty, additional legal safeguards must be applied. Deprivation of liberty takes place if Tom is 
under continuous supervision and control, and is not free to leave (P v Cheshire West and Chester 
Council and another; P and Q v Surrey County Council [2014]). 


Until the Liberty Protection Safeguards come into force in April 2022, authorisations for 
deprivations of liberty taking place in a hospital or care home must be sought from the local 
authority as the supervisory body; the process requires a defined set of assessments and 
consultations. For arrangements in any other location, authorisation must be sought from the 
Court of Protection.


Implementation of the Liberty Protection Safeguards (April 2022)


The Mental Capacity (Amendment) Act 2019 introduces the Liberty Protection Safeguards, a new 
model for authorising deprivations of liberty. These apply in a wider range of settings (such as 
supported living and private dwellings) as well as in non-residential settings such as transport 
or day services. The arrangements are authorised by a responsible body (the hospital manager, 
the local authority or the clinical commissioning group, dependent upon the location of the 
deprivation of liberty). The person must lack capacity to consent to the arrangements and have 
a ‘mental disorder’ within the meaning of the Mental Health Act 1983 (as amended by the Mental 
Health Act 2007); the arrangements must be:


>	 necessary to prevent harm to the person, and


>	 proportionate to the likelihood and seriousness of that harm. 


Consultations must take place and an appropriate person or Independent Mental Capacity 
Advocate (a role introduced by the Mental Capacity Act 2005) appointed to represent and support 
the person. In addition, an independent pre-authorisation review must be conducted, with a 
power (and in some circumstances a duty) to involve an Approved Mental Capacity Professional 
(a new role introduced by The Mental Capacity (Amendment) Act 2019) for approval of the 
proposed arrangements.


The LPS arrangements will be fully implemented in April 2022 with some new roles and training 
introduced ahead of this. In advance of implementation there will also be a twelve week public 
consultation on the draft Regulations and Code of Practice. The following resources provide 
updates on the LPS as they emerge:


Case Law and Legal Summaries
Policy Updates 
Mental Capacity Law and Policy website


Even if it is judged, following assessment, that Tom has mental capacity, consideration will need to be given 
to the possibility that his decision-making is in some way unduly influenced by someone else. 


Coercive and controlling behaviour is a criminal offence under the Serious Crime Act 2015, and will need to 
be investigated should there be an indication that a third party is exercising undue influence and limiting 
Tom’s exercise of free will. Equally, civil court intervention may be sought in order to protect him from that 
third party (see section 7 on court jurisdiction and The inherent jurisdiction of the High Court: Practice 
Guide 2020).



https://www.legislation.gov.uk/ukpga/2005/9/schedule/A1

https://www.bailii.org/uk/cases/UKSC/2014/19.html

https://www.bailii.org/uk/cases/UKSC/2014/19.html

http://www.legislation.gov.uk/ukpga/2019/18/enacted

http://www.legislation.gov.uk/ukpga/1983/20/contents

https://www.legislation.gov.uk/ukpga/2007/12/contents

https://www.legislation.gov.uk/ukpga/2007/12/contents

https://www.legislation.gov.uk/ukpga/2005/9/contents

https://www.legislation.gov.uk/ukpga/2019/18/enacted

https://rip-web-live.digitalconnect.co.uk/adults/content-pages/case-law-and-legal-summaries-2020/

https://www.researchinpractice.org.uk/all/content-pages/policy-updates/

http://www.mentalcapacitylawandpolicy.org.uk/resources-2/liberty-protection-safeguards-resources/

https://www.legislation.gov.uk/ukpga/2015/9/contents/enacted

https://www.researchinpractice.org.uk/adults/publications/2020/october/the-inherent-jurisdiction-of-the-high-court-practice-guide-2020/

https://www.researchinpractice.org.uk/adults/publications/2020/october/the-inherent-jurisdiction-of-the-high-court-practice-guide-2020/
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3. Powers of entry


Any assessment of care and support should be underpinned by the strengths-based principles outlined by the 
Strengths-based social work: practice framework and handbook. This ensures any conversations and plans 
for care and support are part of a collaborative process between practitioner and person, and are drawn from 
the person’s own aspirations, goals, strengths and assets. Where, despite evidenced attempts, this hasn’t 
been possible, powers of entry may need to be used.   


(a) The Mental Health Act 1983, section 135(1) empowers an Approved Mental Health Professional (AMHP) 
to request a magistrate’s warrant authorising a police constable (accompanied by an AMHP and a 
doctor) to enter Tom’s house if it is believed he is ‘mentally disordered’ and is being ill-treated or 
neglected, or lives alone and is unable to care for himself. 
He may be taken to a place of safety for 24 hours, or kept at his house for up to 24 hours, for the 
purpose of a Mental Health Act assessment in order to assess the need for hospital admission or to 
make other arrangements for his care or treatment.  


(b) The Housing Act 2004 (sections 239 and 240) provides the local authority with power of entry to 


properties for the purposes of inspection to identify hazards that pose risk of harm to health or 
safety. The local authority must normally provide 24 hours’ notice to both the owner and the occupier 
and may be accompanied by others when entering the property. A magistrates warrant may, in 
circumstances where entry is refused, confer power of entry (including entry by force if necessary). 


(c) The Police and Criminal Evidence Act 1984 (section 17(1)(e)) permits the police entry to premises 


without a warrant in order to:


>	save life or prevent injury, or 


>	prevent serious damage to property. 


It is applicable only in a genuine emergency, not in response to general concerns about welfare. 



https://www.gov.uk/government/publications/strengths-based-social-work-practice-framework-and-handbook

https://www.legislation.gov.uk/ukpga/1983/20/section/135

http://www.legislation.gov.uk/ukpga/2004/34/contents

https://www.legislation.gov.uk/ukpga/2004/34/section/239

https://www.legislation.gov.uk/ukpga/2004/34/section/240

http://www.legislation.gov.uk/ukpga/1984/60/contents

https://www.legislation.gov.uk/ukpga/1984/60/section/17
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4. Mental health


The Mental Health Act 1983, (as amended by the Mental Health Act 2007) which is under review, with 
recommendations made in a 2019 report to government, provides other possible routes to intervention. 


If Tom has a ‘mental disorder’, and there are concerns about his mental health (which are associated with 
risks to his health or safety, or the protection of others) he may need to be assessed under the Mental 
Health Act 1983. Ideally this would result in Tom receiving treatment in the community. However if this is not 
possible, he may need to be admitted to hospital for treatment. Ideally this would be through a community 
referral or voluntary hospital admission, for which he would need to give valid and informed consent. As 
such, people must be given the information they need to make an informed decision. To give valid consent, 
The Code of Practice: Mental Health Act 1983 (para 24.34) states that people must have:


‘sufficient knowledge of the purpose, nature, likely effects and risks of their treatment, including the 
likelihood of its success and any alternatives to it’. 


The Code also sets out five guiding principles to work by:


>	 least restrictive option and maximising independence


>	 empowerment and involvement


>	 respect and dignity 


>	 purpose and effectiveness


>	 efficiency and equity.


In the event a community referral or voluntary hospital admission has not been possible, a referral for 
assessment under the Mental Health Act 1983 may be appropriate to determine whether Tom can be detained 
in hospital and treated against his wishes. 



http://www.legislation.gov.uk/ukpga/1983/20/contents

https://www.legislation.gov.uk/ukpga/2007/12/contents

https://www.gov.uk/government/publications/modernising-the-mental-health-act-final-report-from-the-independent-review

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.gov.uk/government/publications/code-of-practice-mental-health-act-1983

http://www.legislation.gov.uk/ukpga/1983/20/contents
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Admission for 
assessment: 
section 2 and 
section 4


Tom may be admitted and detained for up to 28 days if he has a ‘mental 
disorder’ of a nature or degree that:


>	 warrants admission to hospital for assessment, and 


>	 admission is in the interests of his health or safety, or is for the 
protection of others.


An AMHP (or his nearest relative) would make an application to the hospital, on 
the recommendation of two doctors (in the case of detention under section 2) or 
one doctor (under section 4, where the admission is of urgent necessity).


Admission for 
treatment: section 
3


Tom may be admitted and detained for up to six months initially if he has a 
‘mental disorder’ of a nature or degree that:


>	 makes it appropriate for him to receive medical treatment in a hospital, 
and 


>	 treatment is necessary for his health or safety or for the protection of 
others, and


>	 the treatment is only available and possible to provide if he is detained. 


An AMHP (or his nearest relative) would make application to the hospital, 
on the recommendations and statements of two doctors. The Mental Health 
Act Code of Practice 1983 (para 14.9) lists the risk of self-neglect as one of the 
factors that should be considered by an AMHP in deciding whether to make an 
application under section 2 (admission for assessment) or section 3 (admission 
for treatment).


Application for 
guardianship: 
section 7


As an alternative to hospital admission, an AMHP (or the nearest relative) may 
apply to the local authority to place Tom under guardianship. This would be on 
the grounds that:


>	 he has a ‘mental disorder’ of a nature or degree that warrants reception 
into guardianship, and 


>	 it is necessary in the interest of his welfare or for the protection of 
others. 


The guardian has the power to:


>	 determine where he should live


>	 require his attendance for treatment, occupation, education or training, 
and/or 


>	 require that a doctor or AMHP visit him.


See the Mental Health Act Assessments: Brief Guide (2018).



https://www.legislation.gov.uk/ukpga/1983/20/section/2

https://www.legislation.gov.uk/ukpga/1983/20/section/4

https://www.legislation.gov.uk/ukpga/1983/20/section/2

https://www.legislation.gov.uk/ukpga/1983/20/section/4

https://www.legislation.gov.uk/ukpga/1983/20/section/3

https://www.legislation.gov.uk/ukpga/1983/20/section/3

https://www.gov.uk/government/publications/code-of-practice-mental-health-act-1983

https://www.gov.uk/government/publications/code-of-practice-mental-health-act-1983

https://www.legislation.gov.uk/ukpga/1983/20/section/2

https://www.legislation.gov.uk/ukpga/1983/20/section/3

https://www.legislation.gov.uk/ukpga/1983/20/section/7

https://www.researchinpractice.org.uk/adults/publications/2018/june/mental-health-act-assessments-brief-guide-2018/
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5. Collaboration with multi-agency colleagues 


If strengths-based approaches have been explored and recorded, but have not resolved the situation, there 
are legal powers that may be drawn upon. For example, environmental health, housing and anti-social 
behaviour legislation provides powers to impose measures where Tom’s living conditions pose extreme risks 
to others. Although responsibility lies beyond adult social care, practitioners should be familiar with other 
agencies’ potential roles so that they can work closely with the relevant authorities.  Using such powers in 
relation to Tom, who has unmet care and support needs, would require careful consideration, and would be 
likely only where:


> a relationship-building approach has failed to secure agreement to make changes


> he continues to refuse assistance


> there is certainty he has mental capacity to make those decisions


> a mental health assessment has ruled out the need for hospital admission or guardianship. 


a) Environmental and public health legislation 


Public health powers may be used to address uninhabitable home environments and infestation within 
domestic premises.


Under the Public Health Act 1936, the local authority can require Tom to clean and disinfect the dwelling and destroy 
vermin, if it believes the ‘unwholesome and filthy’ state of the premises is prejudicial to health (section 83). The local 
authority can apply for power to enter such premises, using force if necessary (section 287), and can carry out the 
work, with costs recoverable from Tom. In the words of the legislation, he may be ‘removed and made clean’ either 
with his consent, or with a court order.


The Public Health Act 1961 provides additional powers in relation to accumulations of rubbish on land in the open air, 
and to vacating premises to allow fumigation to destroy vermin. 


Under the Prevention of Damage by Pests Act 1949 the local authority can require Tom to take steps to keep land (such 
as his garden/yard) clear of rats and mice (for example, by removing materials that attract vermin).


The Environmental Protection Act 1990 gives the local authority power to require Tom to cease a ‘statutory nuisance’, 
that is prejudicial to health; this could apply to the accumulated materials outside his house (sections 79 and 80). 
The local authority has a power of entry to deal with the matter if necessary, and may make a charge to the occupier. 


Under the Public Health (Control of Disease) Act 1984, part 2A, the local authority may apply for a court order impos-
ing restrictions or requirements on Tom to protect against infection or contamination where there is a significant risk 
to human health.


b) Anti-social behaviour legislation and housing legislation


If Tom’s situation constitutes a risk to health and safety or a ‘nuisance and annoyance’ to others, it may be 
addressed through legal rules relating to anti-social behaviour or housing.



http://www.legislation.gov.uk/ukpga/Geo5and1Edw8/26/49/contents

https://www.legislation.gov.uk/ukpga/Geo5and1Edw8/26/49/section/83

https://www.legislation.gov.uk/ukpga/Geo5and1Edw8/26/49/section/287

http://www.legislation.gov.uk/ukpga/Eliz2/9-10/64/contents

http://www.legislation.gov.uk/ukpga/Geo6/12-13-14/55/contents

http://www.legislation.gov.uk/ukpga/1990/43/contents

https://www.legislation.gov.uk/ukpga/1990/43/section/79

https://www.legislation.gov.uk/ukpga/1990/43/section/80

http://www.legislation.gov.uk/ukpga/1984/22
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Acceptable Behaviour Contracts 
Acceptable Behaviour Contracts and Agreements are sometimes used as a preliminary step in relation to anti-
social behaviour or breach of tenancy (Home Office, 2007). Such a contract would seek secure a voluntary 
agreement between Tom and the police, housing department or registered social landlord, setting expectations 
of conduct. They are not legally binding but may be effective in preventing the need for injunctions or eviction 
proceedings. 


The Home Office, Communities and Local Government and Social Landlords Crime and Nuisance Group have 
created a toolkit (2010) for working with people with anti-social behaviour.


The Anti-Social Behaviour, Crime and Policing Act 2014 and statutory guidance 2014 allows a local authority, 
housing provider, or the police to apply to court for an injunction to prevent ‘nuisance and annoyance’ (IPNA). 
This could apply if Tom’s behaviour causes ‘nuisance or annoyance’ to others (for example, neighbours) in 
relation to their occupation of residential premises. 


An injunction may contain requirements and prohibitions, and a power of arrest for breach, where risk of harm 
is significant. Breach of an IPNA is an absolute ground for eviction if the premises are rented. The Act also 
introduced community protection notices, available to the local authority and police, to address unreasonable 
conduct that has a persistent or continuing detrimental effect on the quality of life of those in the locality.


If Tom does not own his property but is a tenant, he may be in breach of his tenancy agreement. The Housing Act 
1985 (amended 1996) and Housing Act 1988 provide grounds for eviction where:


> he has been guilty of conduct that is a ‘nuisance or annoyance’ to anyone residing, visiting or otherwise 
engaged in lawful activity in the locality, or


> he has broken an obligation of his tenancy (for example state of the building and repairs).


If Tom’s premises are in a state that is prejudicial to health or a ‘nuisance’, and using the Environmental 
Protection Act 1990 would entail unreasonable delay, the local authority may, under the Building Act 1984, issue a 
notice of intention to remedy the defects, carry out the work and recover the costs (section 76). 


In the case of a dangerous building (section 77), the local authority may apply for a court order requiring the 
owner to carry out the work and, if Tom does not comply, may carry out the work and recover the costs.


The Housing Act 2004 introduced a housing, health and safety rating system for properties, and duties and 
powers for local authorities to address hazards that pose a risk of harm to health or safety. The local authority 
has a power of entry to carry out an inspection, and if refused may apply to a magistrate for a warrant that can 
include forced entry. If the local authority identifies a Category 1 (serious) hazard, it is under a duty to act. (It has 
a power to act in relation to less serious deficiencies.)  The local authority can serve a hazard awareness notice 
(noting that remedial action is desirable), an improvement notice (requiring the owner to remove the hazard) 
or a prohibition notice (limiting or prohibiting use of the premises), or in extreme circumstances can take 
emergency action itself. If the owner of the property does not comply with required remedial action, the local 
authority may carry out the action itself. 


The Town Country Planning Act 1990 may be used to address harm arising from material accumulated outside a 
property, if it is adversely affecting the amenity of an area. Section 215 enables the local authority to require the 
owner or occupier of the land to return it to an appropriate condition.


c) Fire safety


The Regulatory Reform (Fire Safety) Order 2005 enables the Fire & Rescue Service to serve a prohibition or 
restriction notice to an owner or person responsible for commercial premises. As Tom’s house is a private 
dwelling, the power does not apply here, but it could be applicable in the shared areas of properties in which 
several households live, as these common areas in shared properties are subject to regulation.



https://lemosandcrane.co.uk/resources/antisocialbehaviour058a.pdf

https://www.gov.uk/government/publications/tackling-anti-social-behaviour-tools-and-powers-for-social-landlords

http://www.legislation.gov.uk/ukpga/2014/12/contents/enacted

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/823316/2019-08-05_ASB_Revised_Statutory_Guidance_V2.2.pdf

http://www.legislation.gov.uk/ukpga/1985/68/contents

http://www.legislation.gov.uk/ukpga/1985/68/contents

http://www.legislation.gov.uk/ukpga/1988/50/contents

http://www.legislation.gov.uk/ukpga/1990/43/contents

http://www.legislation.gov.uk/ukpga/1990/43/contents

http://www.legislation.gov.uk/ukpga/1984/55

http://www.legislation.gov.uk/ukpga/2004/34/contents

http://www.legislation.gov.uk/ukpga/1990/8/contents

https://www.legislation.gov.uk/ukpga/1990/8/section/215

file:https://www.legislation.gov.uk/uksi/2005/1541/contents/made
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6. Animal welfare


If Tom’s self-neglect extends to neglect of his dog, animal welfare legislation may apply. Cruelty to animals is a 
criminal offence under the Animal Welfare Act 2006. Section 9 requires Tom to meet his dog’s welfare needs:


>	 provide a suitable environment and diet, and 


>	 protection from pain, suffering, injury and disease.


Advice and education may be followed by formal warnings and prosecution.


7. Court jurisdiction


Practitioners and managers need not grapple alone with the dilemmas of difficult decisions. The courts provide 
an avenue for resolution of uncertainty and dilemmas. Complex situations such as Tom’s may become the 
subject of an application to a court.


(a) If the local authority, having undertaken a capacity assessment, remains uncertain whether Tom has mental 
capacity to make relevant decisions, or (if he has been assessed as lacking capacity) the actions necessary to 
secure his best interests are unclear or disputed, it may ask the Court of Protection to consider the matter.


(b) If the Court of Protection finds that Tom has capacity in relation to a specific decision, it has no further 
jurisdiction over that matter.  If it finds he lacks capacity, then it may determine what is in his best interests 
in relation to the matter in question.


The High Court, exercising its inherent jurisdiction, can order protective measures in relation to Tom if, 
having mental capacity, he cannot exercise that capacity freely because he is under constraint, subject to 
coercion or undue influence, or for some other reason deprived of the capacity to make the relevant decision 
(DL v A Local Authority and Others [2012] EWCA Civ 253). 


In Southend-on-Sea Borough Council v Meyers [2019] EWHC 399), a case involving both self-neglect and 
neglect, the High Court exercised its inherent jurisdiction to safeguard an older man with capacity who had 
what the court described as a relationship of co-dependency with his adult son. The judgment also made 
it clear that the local authority cannot deem its safeguarding obligations discharged merely because an 
individual makes an ‘unwise decision’. 


The inherent jurisdiction route usually requires some form of abuse or neglect by a third party. In Tom’s 
circumstances this is unlikely given his lack of social and family networks. However, in situations where a 
person is at risk as a result of their own decision, as Tom may well be, the local authority must:


>	 explicitly consider whether any other influence might be operating on their decision


>	 ensure they have all relevant information and knowledge of all available options, and 


>	 consider whether to ask the court to exercise its inherent jurisdiction.
 
It is also important to recognise that criminal law may be engaged in situations in which a third party is 
involved. The Serious Crime Act 2015 (section 76) created the criminal offence of controlling or coercive behaviour 
in an intimate or family relationship. 


References


Home Office (2007). Acceptable Behaviour Contracts and Agreements. London: HMSO.



https://www.legislation.gov.uk/ukpga/2006/45/contents

https://www.legislation.gov.uk/ukpga/2006/45/section/9

https://www.researchinpractice.org.uk/adults/publications/2020/october/the-inherent-jurisdiction-of-the-high-court-practice-guide-2020/

https://www.bailii.org/ew/cases/EWCA/Civ/2012/253.html

https://www.bailii.org/ew/cases/EWHC/Fam/2019/399.html

http://www.legislation.gov.uk/ukpga/2015/9/contents/enacted

https://www.legislation.gov.uk/ukpga/2015/9/section/76/enacted
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Evaluating organisational legal literacy


This resource accompanies the Standards for organisational legal literacy tool, which should be read first. 
This template may then be used to record and evaluate an organisation’s level of legal literacy, as measured 
against a set of standards, and to record action steps to create any changes required. This tool supports 
organisations to plan and allocate lead responsibility for actions necessary to further promote legal literacy.


First, record your evaluation of the level of legal literacy achieved by your organisation, then record the 
action steps required to further develop legal literacy in areas where such development is needed.
This template will support you to:


 > Record the evidence you have for your degree of confidence  in the legal literacy of your organisation.


 >  Use a ‘Red/Amber/Green’ (RAG) rating system to capture the key outcomes of your evaluation and to 
focus attention on priority areas.


 > Determine what action steps are necessary to secure improvements in any areas in which these are 
necessary.


 >  Allocate lead responsibility and timescales for completion of the actions identified.


 > Identify how you will know when the sought improvements have been achieved.


 > Use a further RAG rating to evaluate the scale of improvement and identify where further action may 
be needed.



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/organisational-tools/





3www.researchinpractice.org.uk


Legal literacy standard Evidence for my 
evaluation of the extent 


to which my organisation 
meets this standard:


Initial 
RAG 


rating:


Action steps to create any 
change required (including any 
organisational changes needed 


to facilitate the actions):


Lead 
responsibility:


Timescale: How will the organisation 
know things have improved?


Final RAG 
rating:


1. Law visibly informs 
decision-making.


2. The standards for 
lawful decision-making 
from administrative law 
inform supervision and 
practice.


3. Practitioners and 
supervisors have access 
to legal advice.


4. Managers and 
supervisors receive 
training on the legal 
rules.







4 Evaluating organisational legal literacy 


Legal literacy standard Evidence for my 
evaluation of the extent 


to which my organisation 
meets this standard:


Initial 
RAG 


rating:


Action steps to create any 
change required (including any 
organisational changes needed 


to facilitate the actions):


Lead 
responsibility:


Timescale: How will the organisation 
know things have improved?


Final RAG 
rating:


5. All workers are 
supported to gain, 
maintain and be 
confident in the legal 
literacy their role 
requires of them. 


6. There is supervisory or 
management oversight 
of the legal literacy 
used to make significant 
decisions.


7. Supervisors are able 
to maintain up-to-date 
legal knowledge and 
support practitioners 
with lawful decisions.
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Legal literacy standard Evidence for my 
evaluation of the extent 


to which my organisation 
meets this standard:


Initial 
RAG 


rating:


Action steps to create any 
change required (including any 
organisational changes needed 


to facilitate the actions):


Lead 
responsibility:


Timescale: How will the organisation 
know things have improved?


Final RAG 
rating:


8. Practitioners are 
encouraged and able to 
draw attention to the 
legality of organisation 
procedures and 
decision-making. 


9. The organisation 
values exchange 
and development 
of knowledge and 
expertise through 
advice sessions, case 
study groups, seminars 
and/or learning sets 
where implementation 
of the legal rules 
features strongly.


10. There is shared 
understanding across 
agencies about legal 
rules applicable in 
safeguarding and 
wellbeing. 
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Examples of organisational initiatives to support legal literacy 


This resource provides examples of initiatives that organisations have put in place to support the development 
of legal literacy.


Learning groups


Learning groups were set up for people in unregistered roles, social workers, line managers and senior 
leaders to support the continuing professional development of colleagues across the organisation. Each 
quarter a different topic is covered but legal literacy, strengths-based practice and risk enablement are always 
a focus regardless of topic.


The learning groups offer practitioners the opportunity to discuss direct work with people, practice issues, 
best practice, and more, relating to the current topic. Examples of topics covered are:


>	 legal literacy with a focus on the Care Act 2014 and the Mental Capacity Act 2005


>	 safeguarding


>	 conflict and difficult conversations.
 
The biggest impact has been reiterating to practitioners that they are working to the Care Act 2014. The 
groups have received positive feedback, with practitioners saying it is valuable to meet with their peers and 
gain their views. 


As the groups for people in unregistered roles and social workers are held first in the sequence of meetings, 
we can subsequently discuss themes raised with managers and senior leaders. 


Journal club


These draw in social care practitioners and health colleagues within a particular locality. A relevant journal 
article relating to the group of adults colleagues’ work is sent out to everyone a week before the meeting 
so they can read it in advance. One person summarises the article, then shares their summary with those 
present at the meeting and facilitates discussion on the topic. The discussion is useful as it allows people to 
see each other’s perspectives. This is particularly valuable when working in multi-disciplinary teams.


Research resources that might be useful:


>	 Research in Practice Research Summaries


>	 Social Care Online 


>	 Athens 


>	 Open access articles online


>	 Google Scholar.


Colleagues with a .gov.uk email address can register for free access to Athens.



https://openathens.nice.org.uk/Auth/Login

https://openathens.nice.org.uk/Auth/Login

https://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

https://www.researchinpractice.org.uk/adults/content-pages/research-summaries/

https://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

https://www.researchinpractice.org.uk/adults/publications/2013/january/good-decision-making-practitioners-handbook-2013/

https://scholar.google.com/

https://www.legislation.gov.uk/ukpga/2014/23/contents/enacted
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Drop-in legal advice sessions


Drop-in legal advice sessions happen weekly and anyone across adult social care can, without a prior 
appointment, call in to discuss complex issues with the solicitor, who attends the team offices. The benefits of 
these discussions are:


>	 Clarity for practitioners about how to proceed.


>	 Greater awareness of the requisite law and the legality of their positions on the part of individual 
practitioners, the wider team and their managers.


>	 Continuous professional development for those involved. 


>	 Decisions can be actioned at a faster pace – particularly important if there are urgent circumstances that 
require an approach to the Court.


>	 Immediate response to queries, without having to formally apply for legal advice, thereby reducing stress 


for practitioners.


>	 If necessary, the solicitor can signpost to the in-house solicitors for more in-depth discussions and legal 
interventions/directions.


Ordinary residence panel


Ordinary residence panels include a lawyer, a project manager and a team manager from the complex care 
team and a colleague taking minutes. The panel oversees all instances where there is a dispute about which 
local authority is the responsible authority. The panel:


>	 Hear from practitioners who are working with ordinary residence. 


>	 Discuss the legality of the organisational position with regard to the person’s situation. 


>	 Give advice. 


There is also an email inbox managed by solicitors so colleagues can receive timely advice. Most of the direct 
work discussed at the panel meeting is complex, and involves very high packages of care.
 
The benefits of the panel are:


>	 Clarity for practitioners about how to proceed.


>	 Increased practitioner awareness of the law and the legality of their positions.


>	 Continuous professional development for practitioners. 


>	 Increased practitioner confidence and ability to advocate from a stronger position.


>	 Reduced stress for practitioners through the support of the panel in decision-making.


>	 Provision of timely advice.


>	 Faster dispute resolution for people and carers.


In-house solicitors also directly communicate with other local authorities – having that support and legal 
presence makes our legal reasoning stronger.



https://www.scie.org.uk/safeguarding/adults/reviews/
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Bi-monthly legal meetings


Bi-monthly legal meetings involve solicitors, operational managers and practice leaders. The group review 
current legal work where common learning has been identified. The group also explore themes that have 
been identified from direct work with people where the solicitors have been involved, and from recent case 
law. Examples of recent themes include:


>	 Capacity to engage in sexual relationships (prompted by recent case law and a number of similar legal 
referrals).


>	 Ordinary residence (promoted by case law in which the authority had direct involvement).


> Care Act 2014 assessment. 


For each of the themes, the legal team develop practice guidance that is shared with wider colleagues and is 
added to team meeting agendas.
 
The inclusion of practice leaders within these meetings means that every supervisor with responsibility for 
practitioners is involved and legal literacy across the organisation is improved.


Practice leaders


In this example practice leaders in the Mental Capacity and Deprivation of Liberty Safeguards (MCA/DoLS) 
team further enhance awareness of legal literacy within the department by:


>	 Providing one-to-one and group supervision to practitioners acting as Best Interests Assessors, with 
a view to empowering supervisees to improve their practice by developing greater knowledge and 
understanding of legislation.


>	 Co-ordinating monthly MCA/DoLS forums for Best Interests Assessors where relevant policy and practice 
issues are discussed, including updates on case law.


>	 Organising twice yearly MCA/DoLS training for Best Interests Assessors, which include discussion of 
case law and its relevance for practice. Participants are encouraged to bring an item for discussion or 
share good practice or complex practice examples, for example mental capacity assessments for sexual 
relationships or situations where the inherent jurisdiction may apply. 


>	 Providing support to practitioners carrying out mental capacity assessments by:
- accompanying practitioners on assessments and making reference to the Mental Capacity Act 2005 


and the Code of Practice
- promoting independent decision-making by empowering practitioners to access, understand and use 


relevant guidance.
>	 Attending team meetings to share updates on MCA/DoLS/Liberty Protection Safeguards (LPS) related 


issues and changes to local safeguarding policy.
>	 Attending local and regional MCA/DoLS and safeguarding working groups and sharing new developments 


with the department.
>	 Leading on preparations for implementation of the Liberty Protection Safeguards in 2022 by attending 


steering group meetings and chairing task and finish groups, which include partner agencies.
>	 Attending local care sector conferences to explain developments in the changeover from DoLS to LPS.
>	 Developing a specialism with safeguarding and MCA matters to promote best practice throughout the 


department.
>	 Meeting with care providers on an individual basis to promote understanding of MCA and DoLS-related 


matters.



https://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

https://www.legislation.gov.uk/ukpga/1983/20/contents

https://www.researchinpractice.org.uk/adults/publications/2019/july/ordinary-residence-practice-guidance-2019/

https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice
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Legal strategy meetings


Legal Gateway Meetings are chaired by a senior manager and are supported by in-house legal colleagues. 
The purpose is to support practitioner decision-making and improve legal literacy. The practitioner presents 
an example of direct work with a person and the group explore what the most appropriate legal strategy 
might be. Sometimes the outcome is that there is no appropriate statutory instrument, but this decision is 
then recorded. The focus is on the Care Act 2014, Mental Health Act 1983 and Mental Capacity Act 2005, but 
meetings have also considered whether: 


>	 another agency needs to take action
>	 the authority has other duties and powers (for example regulatory services)
>	 whether the inherent jurisdiction might apply. 


The chair then:


>	 reviews the duties and powers that have been considered using a checklist (influenced by the College 
of Policing’s National Decision Model) to ensure the meeting has considered all available duties and 
powers 


>	 records the decision and signs it. 


Along with the minutes, this leaves an auditable account of decision-making on legal strategy.


SW fills out legal gateway 
meeting schedule - synopsis - 


comes to LGM to discuss


Do we have any duties/
powers to this person 
under the Care Act?


Consider duties under 
the Care Act as per 


checklist


END


Duties under the 
Mental Health Act 


(MHA)


Consider duties 
under the MHA as 


per checklist


Duties under 
the MHA


Has a crime been 
committed?


Do any professional 
bodies need to be 


notified?


Inherent 
Jurisdiction?


Seek legal 
opinion


Consider contacting 
appropriate 


professional body


Consider criminal offences 
as per checklist eg, DA, 
forced marriage, sexual 


offences, Channel


Consider duties 
under the MCA as 


per checklist


Are there any other legal 
powers/duties available 
to us eg, environmental 


health/DVLA?


Decision recorded in 
minutes of meetings


MOVE TO NEXT CASE


LGM - CHAIR’S CHECKLIST


SIGNED  ON:......................................................................


SIGNED BY:........................................................................


PRINT NAME:.....................................................................


CASE NAME:......................................................................


N


NN


Y


Y


Y Y Y Y Y


LGM - CHAIR’S CHECKLIST



https://www.researchinpractice.org.uk/adults/publications/2020/october/the-inherent-jurisdiction-of-the-high-court-practice-guide-2020/

https://www.legislation.gov.uk/ukpga/2005/9/contents

https://www.legislation.gov.uk/ukpga/2005/9/contents

https://www.gov.uk/government/publications/care-act-statutory-guidance/care-and-support-statutory-guidance





6 Examples of organisational initiatives to support legal literacy 


Funding research


This is an example of a local authority funding research. In this example a manager is undertaking a five 
year doctorate to explore legal literacy in social work. The research question is:
 
‘What are social workers’ lived experiences of becoming legally literate?’ A phenomenological reflection.
 
The aim of the research is in part to better understand individual lived experience in order to develop 
methods of practice education in the field of learning and development.


The findings will contribute to the existing body of knowledge in social work, and provide a more in-depth 
understanding of legal literacy at an individual, experiential level. With the literature suggesting gaps in 
our understanding of how social workers develop their sense of legal literacy within post-qualified practice, 
the study aims to consider social workers’ experiences, questioning how they become legally literate and 
the meaning behind practice and the professional tasks, activities, dilemmas and situations they encounter 
in the everyday. The aim is to make a unique contribution to the field of social work education and to 
extend the knowledge base to include greater consideration of meaning and lived human experience in the 
professional issue of social work and legal literacy.
 
A range of initiatives to support legal literacy


(a) A first stop legal literacy resource
This is an example of a local authority creating a ‘Legal Literacy Resource’ on their intranet system, which 
can be accessed by all practitioners. It includes a list of relevant law, with a very short summary on each 
with links to more detailed documentation already in the public domain. It provides a first ‘go-to’ location 
where practitioners can explore the detail they need. The resource also includes links to:


> Safeguarding Adults Reviews


> Local Government and Social Care Ombudsman reports 


>	 related case law.


A program of team visits is planned to raise the profile of legal literacy and introduce practitioners to the 
online resource and to the local authority’s plan to embed legal literacy within supervision. 


(b) Supervision
This is an example of a local authority introducing legal literacy to the supervision agenda for practitioners 
as a fixed agenda item. The aim is to set baseline expectations of legal literacy and embed legal literacy in 
the day to day work of practitioners. 


Supervisors commence with a baseline audit to identify gaps in supervisee’s legal literacy and use 
supervision to develop practitioners’ knowledge and application of relevant legal frameworks. Practitioners 
are asked to review case law relevant to their work with people (using the new ‘go-to’ resource on the 
intranet system). Supervisors assist and encourage practitioners to ‘show their workings’ and to critically 
reflect on recent decisions. The Good decision-making: Practitioners’ Handbook (2013) and Legal Literacy 
Change Project resources support this work.



https://www.lgo.org.uk/

https://www.legislation.gov.uk/ukpga/2005/9/contents

https://www.researchinpractice.org.uk/adults/publications/2020/october/the-inherent-jurisdiction-of-the-high-court-practice-guide-2020/
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(c) Team meetings
This is an example of a local authority using team meetings to encourage teams to add legal literacy to their 
team meeting agendas to enable wider discussion and learning amongst team members.


(d) Legal Literacy Champions
This is an example of a local authority developing Legal Literacy Champions linked to regular meetings with 
practitioners. It is hoped Legal Literacy Champions will support the development of the legal literacy intranet 
resources.


(e) Continuing Professional Development
This is an example of supervisors reminding practitioners to summarise / note their discussions regarding 
their learning and reflections to support the development of their Continuing Professional Development 
record.







8 Examples of organisational initiatives to support legal literacy 


Tools to support legal literacy in direct work with people


These are descriptions of tools that have been developed with practitioners which have been informed 
by dialogue about legal literacy and are intended to support practitioners to link law into their local 
practice.  


(a) Care practice audit tool
This tool links the phases of assessment, eligibility decision and support planning, and identifies quality 
standards in each phase. It features tick-box and comments sections in relation to each of the phases. 
It was primarily designed for those authorising assessments and support plans but can also be used by 
practitioners to check they have covered the necessary information.
 
The documents relate closely to the Care and support statutory guidance by giving emphasis to strengths 
as well as needs and to the person in the context of their life. The tool aims to make explicit the 
application of eligibility, with the thread of eligible needs continued and addressed in the support plan. 
The document also seeks to ensure that practitioners comprehend and reference desired outcomes, as 
well as eligibility outcomes, through both the assessment and support plan.
 
The support plan section gives further reference to specific outcome goals that are meaningful to the 
person in relation to eligible areas of need.


(b) Risk enablement tool for adult social care services
This tool is intended to encourage a positive approach to risk in practice. It involves:


>	 accurately describing the risk from a range of perspectives


>	 understanding the medium and longer term benefits of taking the risk


>	 agreeing actions that can be taken to reduce the risk in the short term with a view to improved 
recording of evidence-based decision-making.


Developments to support legal literacy


(a) Live audit
This is an example of using live auditing to develop practitioners and managers legal literacy. It involves 
an external person and a senior manager meeting with a practitioner to review their direct work with 
a person. The practitioner talks about their work with the person and together the group look at the 
recording and decision-making. It’s a great way of including and engaging senior managers. The process 
needs to feel collaborative so that everyone can learn together.


(b) Drawing attention to Ombudsman decisions
This is an example of sharing learning from recent ombudsman rulings. Managers send pertinent rulings 
to relevant teams, including finance teams, to support the development of legal literacy across the 
organisation. 


(c) Group supervision
This is an example of using group supervision to examine and facilitate discussion of direct work with 
people and decision-making. Led by lead practitioners, it is designed to support practitioners to engage 
in legal literacy thinking.



https://www.scie-socialcareonline.org.uk/

https://www.lgo.org.uk/
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2 Exploring practice themes through case law


This resource demonstrates how frequently arising adult social care challenges have been addressed in case 
law judgments. It:


>	 provides guidance on finding case law


>	 highlights legal cases that offer guidance on common practice issues 


>	 provides an exercise through which a particular current practice challenge can be explored. 


Readers will develop:


>	 an understanding of the significance of case law in providing guidance on how common themes in 
practice should be addressed


>	 skills in searching specific case law relevant to a current practice theme 


>	 an ability to determine the significance of specific case law.


Several core competences that supervisors, managers and practitioners require involve legal literacy. For 
example, the ability to:


>	 understand and convey the nature and content of specific legal rules


>	 understand and convey the relevance of specific legal rules to practice


>	 analyse people’s circumstances holistically and explore the range of possible legal knowledge that 
might apply in a given situation


>	 access information about adult social care law


>	 make and convey appropriate connections between adult social care and other areas of law


>	 analyse agency policies and procedures against the requirements of specific legal rules.
(Preston-Shoot, 2003)


This task addresses all of these core competences but explicitly guides the study of legal cases to extract 
learning and apply it to current direct practice. It focuses on developing competence in recognising and 
framing specific legal questions or issues, in finding out more about these legal questions or issues, and in 
applying relevant information to the questions or issues that current work presents.
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1. Finding case law 


There are several websites that provide information about decided legal cases, some of which allow searches 
by sections of legislation, such as section 9, Care Act 2014. They include:


>	 Case Law and Legal Summaries can be searched by clicking on the magnifying glass and typing in a 
legal term such as ‘mental capacity’ and selecting ‘Adults’ and ‘CLLS’ from the drop-down boxes.


>	 The British and Irish Legal Information Institute (Bailii) which can be searched for cases using a 
number of different search terms, including the name of the case, the full citation, the date and the 
topic.


>	 39 Essex Chambers which provides commentary on Court of Protection cases, searchable by reference 
to keywords. Other cases can be searched for by practice area, Administrative and Public being the 
most relevant to adult social care.


>	 Mental Health Law which provides a database organised into categories that can be searched.


It can be helpful to understand how case law references are constructed:


Understanding case law references


Case law is referenced using the following details:


>	 The name(s) of the parties.


>	 The date of the judgment.


>	 Either:
- the law report series that has reported the case, and the volume number, or
- a neutral citation denoting the court and case number.


For example:
>	 R (W) v Birmingham CC [2011] 14 CCLR 516 (an example using a law report citation):


- The court action was initiated by the Crown (R = Regina), acting on the application of the 
individual named W, against Birmingham City Council. The use of the R in the case name is an 
historical formality to denote the fact that some cases, such as judicial review, are technically 
brought by the Crown. The judgment was made in 2011. It is reported in volume 14 of the 
Community Care Law Reports, page 516. In more recent cases, citations using a law report are not 
often used. It is most often the neutral cituation (see below) that is used.


>	 R (McDonald) v Royal Borough of Kensington and Chelsea [2011] UKSC 33 (an example using a neutral 
citation, i.e. a citation which uses the initials of the court that heard the case):
- The court action was initiated by the Queen (R = Regina), acting on the application of the 


individual named McDonald, against the Royal Borough of Kensington & Chelsea. The judgment 
was made in 2011 and was case no.33 in the UK Supreme Court. A list of the most common neutral 
citations can be found below.


EWHC = England and Wales High Court


EWCOP = England and Wales Court of Protection


EWCA = England and Wales Court of Appeal


UKSC = United Kingdom Supreme Court


A searchable database of abbreviations can be found at:  
www.legalabbrevs.cardiff.ac.uk 



https://www.bailii.org/ew/cases/EWHC/Admin/2019/3465.html

https://www.researchinpractice.org.uk/adults/case-law-and-legal-summaries/  

https://www.bailii.org/

http://www.39essex.com/cop_cases/

https://www.mentalhealthlaw.co.uk/Mental_health_case_law

https://www.bailii.org/ew/cases/EWHC/Admin/2011/1147.html

https://www.bailii.org/uk/cases/UKSC/2011/33.html

http://www.legalabbrevs.cardiff.ac.uk/
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2. Using case law to assist with issues and themes in practice


Case law, ombudsman websites and the Prevention of Future Death Reports can  be searched in relation to 
particular themes, practice dilemmas or critical incidents. This allows supervisors, managers and practitioners 
to read the case reports and extract what may be applied to current practice. 


The examples that follow focus on some typical themes that may arise in practice:


>	 advocacy


>	 assessment, care planning and reviews


>	 deprivation of liberty


>	 equality and counteracting discrimination 


>	 human rights


>	 inherent jurisdiction  


>	 mental capacity


>	 resources and care and support packages 


>	 wellbeing. 


Accompanying each theme are some illustrative legal cases that can be read for the good practice points and the 
lessons learned from mistakes. They are not exhaustive but are illustrative of how case law can provide guidance 
to current practice. 


When reading judicial decisions, it is helpful to have a set of questions in mind and to make notes on how the 
case report helps to answer them. These can include: 


>	 What are the legal questions or issues at the centre of the case?


>	 How were these legal questions or issues resolved?


>	 What legislation, regulations, codes of practice or practice guidance were drawn on through the 
judgment and what was the significance of these?


>	 What does the outcome of the case tell social care practitioners and their supervisors and managers 
about this area of practice in this organisation?


>	 How might the learning from this case be applied to practice concerns currently under discussion at 
work?


>	 As a result of reading this case, what needs to be discussed in supervision, and why?


Choose one or more themes from the following list and read the suggested case law, taking your notes into the 
next supervision or team development session for discussion. You may find the tool below helpful in recording 
your reflections.



https://www.judiciary.uk/subject/prevention-of-future-deaths/
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Questions Record of your reflections


What are the legal questions or issues 
at the centre of the legal case?


How were these legal questions or 
issues resolved?


What legislation, regulations, codes 
of practice or practice guidance were 
drawn on through the judgment and 
what was the significance of these?


What does the outcome of the legal 
case tell social care practitioners 
and their supervisors and managers 
about this area of practice in this 
organisation?


How might learning from the legal 
case be applied to practice concerns 
currently under discussion at work?


As a result of reading this legal 
case, what needs to be discussed in 
supervision, and why?







6 Exploring practice themes through case law


Advocacy


>	 Re AJ (DoLS) [2015] EWCOP 5 – local authorities must ensure resources are available to protect a 
person’s right to liberty and security (article 5 under the European Convention of Human Rights).


>	 London Borough of Hillingdon v Neary and Another [2011] EWCOP 1377 – local authorities must ensure 
they have statutory authority for their actions or obtain court authority for their proposals.


>	 R (SG) v London Borough of Haringey [2015] EWHC 2579 (Admin) – local authorities must arrange for 
independent advocacy where no-one else within a person’s network can provide support.


Assessment, care planning and reviews


>	 R (OH) v London Borough of Bexley [2015] EWHC 1843 (Admin) – reviews and revised care and support 
plans must comply with statutory guidance.


>	 R (D) v Brent Council [2015] EWHC 3224 (Admin) – avoiding unreasonable delay.


>	 R (Davey) v Oxfordshire County Council [2017] EWCA Civ 1308 – how far resources can be taken into 
account when preparing care and support plans - what is a lawful plan? 


>	 R (Perry Clarke) v London Borough of Sutton [2015] EWHC 1081 – unlawful decision-making and breach 
of right to a private and family life in approach to assessment and care and support planning (article 
8 under the European Convention of Human Rights). 


Deprivation of Liberty Safeguards 


>	 Re AJ (DoLS) [2015] EWCOP 5 – ensuring resources are available to protect a person’s right to liberty 
and security (article 5 under the European Convention of Human Rights).


>	 London Borough of Hillingdon v Neary and Another [2011] EWCOP 1377 – local authorities must ensure 
they have statutory authority for their actions or obtain court authority for their proposals.


>	 Essex County Council v RF [2015] EWCOP 1 - there must be lawful authority for removing a person from 
their home and depriving them of their liberty.


>	 Somerset County Council v MK [2014] EWCOP B25 – unlawful deprivation of liberty and inadequate 
safeguarding investigation. 


>	 SR v A Local Authority [2018] EWCOP 36 – restrictions sought by a local authority to prevent contact 
between a husband and wife were not authorised by the Court of Protection.



https://www.bailii.org/ew/cases/EWCOP/2015/5.html

https://www.echr.coe.int/Documents/Convention_ENG.pdf

https://www.bailii.org/ew/cases/EWCOP/2011/1377.html

https://www.wilsonllp.co.uk/wp-content/uploads/2015/10/2015.08.04-Judgement.pdf

https://www.landmarkchambers.co.uk/wp-content/uploads/2018/08/Stephen-Knafler-QC-Paper.pdf

https://www.gov.uk/government/publications/care-act-statutory-guidance/care-and-support-statutory-guidance

https://www.bailii.org/ew/cases/EWHC/Admin/2015/3224.html

https://www.bailii.org/ew/cases/EWCA/Civ/2017/1308.html

https://www.bailii.org/ew/cases/EWHC/Admin/2015/1081.html

https://www.echr.coe.int/Documents/Convention_ENG.pdf

https://www.bailii.org/ew/cases/EWCOP/2015/5.html

https://www.echr.coe.int/Documents/Convention_ENG.pdf

https://www.bailii.org/ew/cases/EWCOP/2011/1377.html

https://www.bailii.org/ew/cases/EWCOP/2015/1.html

https://www.39essex.com/cop_cases/somerset-v-mk-court-protection-deprivation-liberty-best-interests-decisions-conduct-local-authority/

https://www.bailii.org/ew/cases/EWCOP/2018/36.html
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Equality and counteracting discrimination 


>	 R (LH) v Shropshire Council [2014] EWCA Civ 404 – consultation must be adequate and fair when 
people with care and support needs, relatives and workers are affected by proposals to close or 
reconfigure provision.


>	 R (Michael Robson) v Salford City Council [2014] EWHC 3481 (Admin) – reasonable consultation and 
decision-making regarding closure of service provision.


Human rights 


>	 R (Bernard and Another) v London Borough of Enfield [2002] EWHC 2282 – when failure to provide 
services infringed the right to a private and family life (article 8 under the European Convention of 
Human Rights) - the importance of timely decision-making.


>	 Re Z (An Adult: Capacity) [2004] EWHC 2817 (Fam) – duty to investigate when a person may be 
choosing a self-harmful path.


>	 Essex County Council v RF [2015] EWCOP 1 – where a failure to obtain a lawful authorisation for a 
deprivation of liberty results in a violation of Article 5 (right to liberty) and Article 8 (right to a private 
and family life).


Inherent jurisdiction 


>	 DL v A Local Authority [2012] EWCA Civ 253  – the court authorising intervention where there is 
evidence of coercive and controlling behaviour or undue influence impacting on decision-making by 
otherwise capacitous adults.


>	 London Borough of Redbridge v G [2014] EWCOP 959 – use of the High Court’s inherent jurisdiction and 
subsequently the Court of Protection in relation to protecting an older person from financial abuse 
and undue influence.


>	 Southend-on-Sea Borough Council v Meyers [2019] EWHC 399 (Fam) – nature and reach of inherent 
jurisdiction; when unwise decisions of capacitous adults might be overridden by the courts.



https://www.bailii.org/ew/cases/EWCA/Civ/2014/404.html

https://www.bailii.org/ew/cases/EWHC/Admin/2014/3481.html

https://www.bailii.org/ew/cases/EWHC/Admin/2002/2282.html

https://www.39essex.com/cop_cases/somerset-v-mk-court-protection-deprivation-liberty-best-interests-decisions-conduct-local-authority/

https://www.39essex.com/cop_cases/somerset-v-mk-court-protection-deprivation-liberty-best-interests-decisions-conduct-local-authority/

https://www.bailii.org/ew/cases/EWHC/Fam/2004/2817.html

https://www.bailii.org/ew/cases/EWCOP/2015/1.html

https://www.bailii.org/ew/cases/EWCA/Civ/2012/253.html

http://www.bailii.org/ew/cases/EWCOP/2014/959.html

https://www.bailii.org/ew/cases/EWHC/Fam/2019/399.html
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Mental capacity 


>	 Milton Keynes v RR [2014] EWCOP B19 – unlawful removal from home, breaches of human rights, and 
failure to adequately investigate safeguarding concerns.


>	 PC and NC v City of York [2013] EWCA Civ 478 – what is relevant information to include in mental 
capacity assessments.


>	 Re P [2017] EWCOP B26 - what to take into account in best interest decision-making.


>	 Westminster City Council v Sykes [2014] EWCOP B9 – balancing risks in best interest decision-making.


>	 GW v A Local Authority [2014] EWCOP 20 – illustrating the value of a functional assessment undertaken 
through real world observation (here undertaken by an occupational therapist) in the context of 
assessing mental capacity.


Resources and care and support packages 


>	 R (Davey) v Oxfordshire County Council [2017] EWCA Civ 1308 – how far resources can be taken into 
account when preparing care and support plans - what is a lawful plan? 


>	 R (KM) v Cambridgeshire County Council [2012] UKSC 23 – reasons should be given for decisions 
regarding resource allocation for how eligible needs are to be met.


>	 R (Antoniak) v Westminster City Council [2019] EWHC 3465 (Admin) – a lawful needs assessment should 
not take in to consideration any ways in which a person’s needs are already being met by other 
organisations or people.


Wellbeing 


>	 R (Davey) v Oxfordshire County Council [2017] EWCA Civ 1308 – how far resources can be taken into 
account when preparing care and support plans - what is a lawful plan? 


>	 R (JF) v London Borough of Merton [2017] EWHC 1519 – assessments and care and support plans must 
adhere to requirements in statutory guidance.


>	 R (VI) v London Borough of Lewisham [2018] EWHC 2180 (Admin) – care plans must not be resource-led 
but have a reasonable chance of meeting identified needs.


When you have researched the themes listed above, in a supervision or team development session:


>	 Identify a person with whom you are working and decide which issues or themes their situation 


presents (other than those listed above). 


>	 Take those themes and conduct your own research to find and read relevant recent case law. 


>	 Take the resulting notes and observations back into supervision or team development for discussion 
about their implications for practice with the person in question. 



https://www.bailii.org/ew/cases/EWCOP/2014/B19.html

https://www.bailii.org/ew/cases/EWCA/Civ/2013/478.html

https://www.bailii.org/ew/cases/EWCOP/2017/B26.html

https://www.bailii.org/ew/cases/EWCOP/2014/B9.html

https://www.bailii.org/ew/cases/EWCOP/2014/20.html

https://www.bailii.org/ew/cases/EWCA/Civ/2017/1308.html

https://www.supremecourt.uk/cases/docs/uksc-2011-0145-judgment.pdf

https://www.bailii.org/ew/cases/EWHC/Admin/2019/3465.html

https://www.bailii.org/ew/cases/EWCA/Civ/2017/1308.html

https://www.bailii.org/ew/cases/EWHC/Admin/2017/1519.html

https://www.legislation.gov.uk/ukpga/2014/23/section/9/enacted

https://www.bailii.org/ew/cases/EWHC/Admin/2018/2180.html
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2 Law talk: Putting law on the supervision and team development agenda


Law talk: Putting law on the supervision and team development agenda


This resource provides a set of concepts and exercises designed to lay the foundations for introducing legal 
literacy into the supervision, team development or learning agenda. The activities in this resource are 
designed to:


 > create a shared vision across organisations for legal literacy discussions through supervision and 
learning events


 > promote understanding of how the components of legal literacy – law, ethics and rights – provide 
orientations to law that can affect decision-making


 > promote exploration, discussion and reflection on:


 - attitudes to law


 - experiences of learning about the law


 - orientations to law


 > Support appraisal of people’s knowledge of legal rules and confidence in using them 


 > Support people to identify where they may need support to further develop their knowledge of the law 
and skills in applying it in practice. 


Each team member, from practitioners to managers, will bring personal and professional perspectives about 
the role of law in adult social care. As such, it is important that colleagues working together know their own 
and each other’s perspectives on law.


This resource offers a number of ways in which those involved in supervision, team learning and 
development can ‘get talking’ about the law. The exercises may prove helpful when introducing legal literacy 
conversations into supervision or team development. They are most usefully completed in the order in which 
they appear below. 


1. Introducing legal literacy into the supervisory, team development or learning relationship


Educational, professional and personal experiences all impact on how we orientate to law. Exploration 
of these experiences and of the orientations to law that they generate is an important foundation for 
embedding legal literacy in supervision and team development.


a. Attitudes to the law


In giving legal literacy a higher profile in supervision or team development, it can be helpful to start 
with questions that can open up discussion about attitudes towards the law, namely:


 >  How effective do you find the law in protecting adults?
 > How effective do you find the law in meeting people’s needs for care and support?
 > How effective do you find the law supports people to live the lives they want?
 > What would you say about the law’s ability to promote equality and human rights?
 > In your experience, where does law endorse social values and where might it challenge those 


values?
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b. Experiences of learning about the law


There are questions that can open up discussion about learning about the law, namely:


 > What have you found useful when learning about the law?
 > What has enabled you to implement your law learning?
 > What has got in the way of using your knowledge of the law in practice?
 > How can we best develop your learning in this aspect of practice?


c. Orientations to law


Technical legal knowledge (that enables us to ‘do things right’) is only one component of legal 
literacy. Legally literate practitioners will negotiate between the technical legal rules and other 
influences on decision-making - ethics (‘doing right things’) and rights (‘taking a rights-based 
perspective)’. 


In addition, where practitioners act under the powers and duties delegated by Parliament, they 
must respect the employer’s policies, procedures and guidance, provided these are lawful and do 
not compromise professional registrations. How practitioners balance these responsibilities will be 
influenced by how they interpret the law/practice relationship and the reference points they use when 
negotiating situations or practice dilemmas. 


Rights


Law Law


Ethics


DOING THINGS RIGHT


RIGHTS THINKING


DOING RIGHT THINGS


Filtered through discretion informed by 
knowledge and values skilfully applied to 


the circumstances.
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Each person will bring different approaches to their work, for example:


 > attitudes towards risk
 > individual autonomy and self-determination 
 > approaches to meeting care and support needs in a context of financial austerity.


These attitudes may be conceptualised as orientations to the law/practice relationship. Seen through 
this lens, practitioners may be more inclined to see situations as requiring prioritisation of one or more 
of the following:


 > technical legal knowledge – a focus on doing things right
 > ethical principles – a focus on doing right things
 > human rights – a focus on rights thinking
 > agency procedures – a focus on proceduralism.


Individual orientations to practice are not of themselves right or wrong, and practitioners are likely to 
draw on each, but to varying degrees. However, when one orientation is dominant, there is a risk that 
other ways of understanding and intervening in a situation are relatively unexplored. 


One way to tease out orientations is to ask the practitioner or team members to outline an example of 
their direct work with a person, listening out for how it is described. There may be explicit reference 
to named legal rules, values or rights, or implicit references through the phraseology that is used. The 
supervisor or team manager may then reflect the balance of law, values, rights and procedural talk. 
Further discussion might be prompted by questions, such as:


 > What influenced how you understood this situation?
 > What influenced your decision-making?


Another way of teasing out orientations is to ask the practitioner or team members to consider the 
following scenarios, which illustrate the influence of the different orientations. 


Consider each scenario and decide, from a practice perspective, which of the arguments listed (A-D) 
you would be most drawn to using. Place a 1 in the adjacent column, then number the rest in order of 
preference. There is no right or wrong order, just different ways of approaching the situation. 



https://www.researchinpractice.org.uk/adults/publications/2018/june/risks-rights-values-and-ethics-frontline-briefing-2018/
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Scenario 1


You are undertaking a care and support assessment with a couple who have been married for forty years 
and have never spent any time apart. The wife has complex needs due to a degenerative health condition 
and the husband has dementia. You and they have concluded that residential care is necessary. They 
want a shared room but none are available in the homes the local authority contracts. Your line manager 
comments:


“While I understand your concern, you are being unrealistic in advocating for a shared room. There are 
few such rooms within our current contracted arrangements with residential homes in our fee band. In 
any event the authority does not have to agree to provide what you as the assessor recommends and it 
sounds as if they require different forms of care. An alternative plan will be necessary.”


Would you:


Urge caution about resource-driven decision-making, arguing that to base the 
decision on resources alone could be challenged in law?


A


Argue that your recommendation is based on a thorough assessment conducted with 
the couple, and that separation would be damaging to them?


B


Remind your manager that the local authority’s decision-making should not 
undermine the couple’s right to maintain their family life?


C


Accept that the local authority does not have the resources to provide what you have 
recommended and so investigate an alternative care package?


D


Scenario 2


You have reviewed the care and support plan for an older woman who has increasingly high support 
needs but lives at home and wishes to continue to do so. You put your request for enhanced services to 
the resource panel and receive this response:


“This person has been supported with a care and support package at the ceiling allowed by the local 
authority. The services you are now requesting exceed the financial limit allowed. We cannot breach 
our resource allocation model. You must either consider residential care or propose an alternative 
plan.”


Would you:


Argue that prioritising the authority’s resource position is unlawful because 
it imposes an arbitrary ceiling, is in breach of statutory guidance, and fetters 
discretion?


A


Argue that the authority should support the person in her own home because this 
promotes her self-determination and respects her autonomy?


B


Argue that the person should remain at home because to do otherwise would 
interfere with her right to a private and family life under the European Convention on 
Human Rights (ECHR)?


C


Follow the panel’s request because the authority has to be fair and consistent in its 
decision-making in complex situations, and resource constraints make some limits 
necessary?


D



https://www.echr.coe.int/Documents/Convention_ENG.pdf

https://www.echr.coe.int/Documents/Convention_ENG.pdf
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Scenario 3


A community police officer has made a safeguarding referral about a man in his mid-40s who is living 
in self-neglect. He is known to have worked with mental health services in the past but appears to have 
withdrawn from all support contacts. His diet is poor, he neglects his personal care and struggles to 
maintain a habitable home environment. He is surrounded by an accumulation of hoarded materials, 
which pose considerable fire risk given his drinking and smoking habits. He has told the officer he doesn’t 
want any help.


The safeguarding team, who usually conduct initial enquiries under section 42, Care Act 2014, have 
determined that the situation “does not meet the threshold for a section 42 intervention because it is 
self-neglect and it’s clear he may well have care and support needs”, and has sent the referral to adult 
social care, advising that they also consider referring to mental health services. It is added to the list of 
referrals awaiting assessment (currently a waiting time of several weeks).


Would you:


Argue that self-neglect cannot be excluded from section 42 duties, and that an 
enquiry should proceed, as it appears he is unable to take steps to protect himself?


A


Decide that the risks inherent in the situation mean that early assessment should take 
place, moving the referral up the priority list?


B


Argue for balance between his right to privacy and the state’s duty of care, and that 
help should be proactively offered, even if his refusal is then respected?


C


Look for guidance in the Safeguarding Adults Board’s policies and procedures? D


Scenario 4


You have undertaken an occupational therapy assessment for a young woman with multiple sclerosis 
recently discharged from hospital. She is well supported at home by her family but the physical 
restrictions in her living environment restrict her independence. You conclude that in addition to some 
minor aids and adaptations provided by the local authority under the Care Act 2014, she should be 
supported to apply for a Disabled Facilities Grant (DFG) to undertake more substantial alterations within 
the property. You discuss your plan in supervision and receive the following response:


“The person’s needs appear to be well met and her wellbeing is not compromised by the current 
arrangements. She does not therefore meet the eligibility criteria and we cannot support a DFG 
application.”


Would you:


Argue that DFGs are provided under the Housing Grants, Construction & Regeneration 
Act 1996, and that therefore the Care Act eligibility criteria do not apply. It is sufficient 
that the grant is ‘necessary and appropriate’.


A


Argue that the local authority should support the grant because home adaptations 
would enable her to live more independently and promote her wellbeing, as well as 
delaying the further development of care and support needs.


B


Argue that the provision of suitable living accommodation promotes her rights under 
article 8 (ECHR) to respect for private and family life.


C


Search for guidance on how to fulfil your professional responsibilities in the face of 
local constraints on your decision-making. 


D



https://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

https://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

https://www.gov.uk/disabled-facilities-grants

http://www.legislation.gov.uk/ukpga/1996/53/part/II

http://www.legislation.gov.uk/ukpga/1996/53/part/II

https://www.echr.coe.int/Documents/Convention_ENG.pdf
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Ordering the arguments might have proved difficult. In many situations there will not be an obvious front-
runner and each argument has something to offer, because orientations are not automatically right or wrong. 
Each offers a different contribution to the task of practising securely within the legal framework and they need 
to be combined in a holistic approach. 


Below is an outline of how the orientations can be significant to practice:


Selecting option A reflects a technical orientation where practitioners:


 > pay close attention to technical legal knowledge and its relevance for situations encountered
 > ensure they regularly update the details of their knowledge and understanding
 > ask their employer to ensure access to the latest guidance and influential case law
 > underpin and justify their arguments by reference to accurate legal knowledge and sound reasoning.


Selecting option B reflects an ethics orientation where practitioners:


 > engage openly with ethical dilemmas posted, both within the situation and in the context of 
organisational policies


 > seek to understand the person’s own perspective and support them to achieve goals that are 
personally important


 > pay close attention to the requirements of their professional code of conduct
 > underpin and justify their arguements by reference to the obligations society owes people with care 


and support needs.


Selecting option C reflects a rights orientation where practitioners:


 > ensure they understand how the law confers or limits the rights of people with care and support 
needs


 > seek to promote people’s rights in relation to their own and their agency’s practice and support them 
to secure their rights in other areas of their lives


 > prioritise people’s rights as the guiding principle of decision-making
 > underpin and justify their arguments by reference to the rights held by individuals and groups in 


society.


Selecting option D reflects a procedural orientation where practitioners:


 > ensure they understand their employer’s policies and procedures for implementing the legal rules
 > seek guidance from their employer on any matters not covered by policy and procedure
 > seek advice from, and abide by, the decisions of their manager
 > underpin and justify their arguments by reference to their employer’s expectations and the trust that 


their employer places in them to pursue the organisation’s aims.
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In the box below reflect on the order in which you placed the possible actions. Your reflections may help you 
to identify your dominant orientation and the balance between that orientation and the others.


If you discovered that you predominantly argue from the ethical perspective reflect on how you can sharpen 
up on your use of technical legal points, or rights perspectives. If you predominantly argued from the rights 
perspective, think about how you can also take account of technical legal points and ethics as well. This 
should provide pointers to how you might develop particular aspects of your legal literacy.  In the box below 
record your reflections and state how you might draw on the orientations that feature less in your practice in 
future.  


Legally literate practitioners will move with ease between different orientations, drawing on what each has to 
offer in the balancing exercise that characterises professional judgement.  
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Such a balancing exercise is exemplified in Westminster CC v Sykes [2014] EWCOP B9  where the question was 
whether to authorise a return home from nursing care of an older person with advanced dementia, balancing 
the known risks with the benefits of a plan that more closely met her known wishes, feelings and values. 
Arriving at a holistic and multi-faceted evaluation of her welfare required the negatives and positives and the 
pros and cons of each option to be taken into account.


Technical/legal Ethical


Procedural Rights-based



http://www.bailii.org/ew/cases/EWHC/COP/2014/B9.html
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2. Auditing knowledge and confidence


Wherever a practitioner  is located on the spectrum of orientations to law, it is clear that technical legal 
knowledge is essential. Legally literate practice will comply with:


> primary legislation


> secondary legislation


> statutory guidance, and


> take account of codes of practice.


A wide range of legal rules may shape practice. For example, the relevant powers and duties on care and 
support, and their interface with health care, mental health and mental capacity law, as well as law on 
human rights and equality. Effective practitioners will also often involve engaging with other agencies to 
trigger and support their use of their own legal duties and powers. 


Before embarking upon detailed legal literacy discussions in supervision, it is suggested that you audit your 
technical legal knowledge and your confidence in using it. First, make a list of all the statutory powers and 
duties you believe are relevant in your work:


Acts of Parliament Statutory Guidance Related Codes of Practice
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The following tables can be used to undertake an audit of your confidence on your knowledge of a range of 
legal rules, and your confidence in using them. 


> Table 1 lists key Acts of Parliament and other legal rules relevant to adult social care. 


> Table 2 lists common ways in which the legal rules may need to be applied. 


First, match your own list of the statutory powers and duties relevant to your job with the content of Table 
1 below and make a note of any omissions. The scope of knowledge needed will vary, dependent upon 
your role, whether you have strategic or operational responsibilities and whether you undertake specialist 
functions. There is no formal guidance on which occupational roles require knowledge of which legal rules. 
This will differ according to agency context, role within that agency and level of qualification or experience. It 
will also vary dependent upon the nature of the needs of the people you are working with. 


Asterisked entries denote those with which people in all roles could expect to be familiar, but are offered as 
a guide only.  Those later in the table relate more to specialist roles, or to specific circumstances in which 
legal rules beyond those relevant to adult social care come into play – for example in work involving domestic 
abuse, self-neglect, asylum or homelessness. Practitioners and supervisors can use the table to make 
judgements about what knowledge is essential.


Use Table 1 as follows: 


> In column 1, place a tick beside any legal knowledge that is essential to you in your work and focus on 
these areas of the table.


> In column 2, rate how confident you are that you have sufficient knowledge about the listed legal rules in 
order to do your job.


> In column 3, identify as priorities for learning over the next six months any aspects of law for which your 
confidence is 1 or 2, but for which knowledge is essential. The next activity will ask you to complete an 
action plan to pursue that learning.


> Revisit Table 1 in six months’ time, and complete column 4 to record your new levels of confidence in your 
knowledge about the legal rules listed. 
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Table 1: Self-audit - how confident are you that you know enough about these legal rules to do your job? 


Date task started: ................................................


1 2 3 4
Essential 
for your 
work?


Confidence 
rating 
(1 = no confidence, 
2 = low confidence, 
3 = moderate 


 confidence, 
4 = high confidence)


Priority for 
learning?
YES/NO


Repeat 
confidence 
rating after 
6 months


Human Rights Act 1998*


Equality Act 2010*


Data Protection Act 2018*


Care Act 2014: Wellbeing*


Care Act 2014: Integration of services


Care Act 2014: Prevention


Care Act 2014: Market shaping


Care Act 2014: Assessment, eligibility: Adults and 
Carers* 


Care Act 2014: Personal budgets, care planning* 


Care Act 2014: Transition - children’s to adult social 
care


Care Act 2014: Charging for services*


Care Act 2014: Adult safeguarding*


Care Act 2014: Advocacy*


Care Act 2014: Portability – Ordinary Residence and 
Continuity of Care


Care Act 2014: Ordinary residence


Mental Health Act 1983: Core principles*


Mental Health Act 1983: Compulsory detention 


Mental Health Act 1983: Guardianship 


Mental Health Act 1983: After-care


Mental Health Act 1983: Advocacy*


Role of the Approved Mental Health Professional


Mental Capacity Act 2005: Core principles*


Mental Capacity Act 2005: Assessing capacity* 


Mental Capacity Act 2005: Best interests decisions*


Mental Capacity Act 2005: Advocacy* 


Mental Capacity Act 2005: Lasting Power of Attorney



https://www.legislation.gov.uk/ukpga/1998/42/contents

https://www.legislation.gov.uk/ukpga/2010/15/contents

https://www.legislation.gov.uk/ukpga/2018/12/contents/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/1/enacted

https://www.legislation.gov.uk/ukpga/2014/23/part/1/crossheading/general-responsibilities-of-local-authorities/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/2/enacted

https://www.legislation.gov.uk/ukpga/2014/23/part/1/crossheading/market-oversight/enacted

https://www.legislation.gov.uk/ukpga/2014/23/part/1/crossheading/assessing-needs/enacted

https://www.legislation.gov.uk/ukpga/2014/23/section/10/enacted

https://www.legislation.gov.uk/ukpga/2014/23/part/1/crossheading/next-steps-after-assessments/enacted

https://www.legislation.gov.uk/ukpga/2014/23/part/1/crossheading/transition-for-children-to-adult-care-and-support-etc/enacted

https://www.legislation.gov.uk/ukpga/2014/23/part/1/crossheading/transition-for-children-to-adult-care-and-support-etc/enacted

https://www.legislation.gov.uk/ukpga/2014/23/part/1/crossheading/charging-and-assessing-financial-resources/enacted

https://www.legislation.gov.uk/ukpga/2014/23/part/1/crossheading/safeguarding-adults-at-risk-of-abuse-or-neglect/enacted

https://www.legislation.gov.uk/ukpga/2014/23/part/1/crossheading/independent-advocacy-support/enacted

https://www.legislation.gov.uk/ukpga/2014/23/part/1/crossheading/establishing-where-a-person-lives-etc/enacted

https://www.legislation.gov.uk/ukpga/2014/23/part/1/crossheading/continuity-of-care-and-support-when-adult-moves/enacted

https://www.legislation.gov.uk/ukpga/2014/23/part/1/crossheading/establishing-where-a-person-lives-etc/enacted

https://www.gov.uk/government/publications/code-of-practice-mental-health-act-1983

https://www.legislation.gov.uk/ukpga/1983/20/part/II

https://www.legislation.gov.uk/ukpga/1983/20/part/II

https://www.legislation.gov.uk/ukpga/2007/12/part/1/chapter/4

https://www.legislation.gov.uk/ukpga/1983/20/part/X/crossheading/miscellaneous-provisions

https://www.legislation.gov.uk/ukpga/1983/20/part/VIII/crossheading/approved-social-workers

https://www.legislation.gov.uk/ukpga/2005/9/section/1

https://www.legislation.gov.uk/ukpga/2005/9/part/1/crossheading/preliminary

https://www.legislation.gov.uk/ukpga/2005/9/section/4

https://www.legislation.gov.uk/ukpga/2005/9/part/1/crossheading/independent-mental-capacity-advocate-service

https://www.legislation.gov.uk/ukpga/2005/9/part/1/crossheading/lasting-powers-of-attorney
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Date task started: ................................................


1 2 3 4
Essential 
for your 
work?


Confidence 
rating 
(1 = no confidence, 
2 = low confidence, 
3 = moderate 


confidence, 
4 = high confidence)


Priority for 
learning?
YES/NO


Repeat 
confidence 
rating after 
6 months


Mental Capacity Act 2005: Deprivation of Liberty 
Safeguards (DoLS), see below: 
SCHEDULE A1: Hospital and care home residents - 
deprivation of liberty
SCHEDULE AA1: Deprivation of liberty - authorisation 
of arrangements enabling care and treatment


Role of the Approved Mental Capacity Professional


Role and remit of the Court of Protection


Inherent jurisdiction of the High Court


Housing Grants, Construction & Regeneration Act 1996


Modern Slavery Act 2015


Forced Marriage (Civil Protection) Act 2007 


Female Genital Mutilation Act 2003


Counter-Terrorism and Security Act 2015


Serious Crime Act 2015


Police and Criminal Evidence Act 1984


Housing Act 2004


Housing Act 1985 and 1988


Building Act 1984


Town & Country Planning Act 1990


Public Health Act 1936 (and subsequent environmental 
and public health law)


Animal Welfare Act 2006


Anti-social Behaviour, Crime and Policing Act 2014


Regulatory Reform (Fire Safety) Order 2005


Housing Act 1996


Children Act 1989


Child Abduction Act 1984


Coroners and Justice Act 2009


Youth Justice and Criminal Evidence Act 1999


Crime and Disorder Act 1998


Criminal Justice Act 2003



https://www.legislation.gov.uk/ukpga/2005/9/schedule/A1

https://www.legislation.gov.uk/ukpga/2005/9/schedule/A1

https://www.legislation.gov.uk/ukpga/2005/9/schedule/AA1

https://www.legislation.gov.uk/ukpga/2005/9/schedule/AA1

https://www.legislation.gov.uk/ukpga/2019/18/enacted

https://www.gov.uk/courts-tribunals/court-of-protection

https://www.researchinpractice.org.uk/adults/publications/2020/october/the-inherent-jurisdiction-of-the-high-court-practice-guide-2020/

https://www.legislation.gov.uk/ukpga/1996/53

https://www.legislation.gov.uk/ukpga/2015/30/contents/enacted

https://www.legislation.gov.uk/ukpga/2007/20/contents

https://www.legislation.gov.uk/ukpga/2003/31/contents

https://www.legislation.gov.uk/ukpga/2015/6/contents/enacted

https://www.legislation.gov.uk/ukpga/2015/9/contents/enacted

https://www.legislation.gov.uk/ukpga/1984/60/contents

https://www.legislation.gov.uk/ukpga/2004/34/contents

https://www.legislation.gov.uk/ukpga/1985/68/contents

https://www.legislation.gov.uk/ukpga/1988/50/contents

https://www.legislation.gov.uk/ukpga/1984/55

https://www.legislation.gov.uk/ukpga/1990/8/contents

https://www.legislation.gov.uk/ukpga/Geo5and1Edw8/26/49

https://www.legislation.gov.uk/ukpga/2006/45/contents

https://www.legislation.gov.uk/ukpga/2014/12/contents/enacted

https://www.legislation.gov.uk/uksi/2005/1541/contents/made

https://www.legislation.gov.uk/ukpga/1996/52/contents

https://www.legislation.gov.uk/ukpga/1989/41/contents

https://www.legislation.gov.uk/ukpga/1984/37/contents

https://www.legislation.gov.uk/ukpga/2009/25/contents

https://www.legislation.gov.uk/ukpga/1999/23/contents

https://www.legislation.gov.uk/ukpga/1998/37/contents

https://www.legislation.gov.uk/ukpga/2003/44/contents
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Date task started: ................................................


1 2 3 4
Essential 
for your 
work?


Confidence 
rating 
(1 = no confidence, 
2 = low confidence, 
3 = moderate 


confidence, 
4 = high confidence)


Priority for 
learning?
YES/NO


Repeat 
confidence 
rating after 
6 months


Anti-Terrorism Crime and Security Act 2001 


Domestic Proceedings and Magistrates Court Act 1978


Family Law Act 1996


Offences against the Person Act 1861


Domestic Violence Crime and Victims Act 2004


Domestic Violence Crime and Victims (Amendment) Act 
2012


Protection of Freedoms Act 2012


Protection from Harassment Act 1997


Crime and Security Act 2010


Criminal Justice and Court Services Act 2000


Immigration and Asylum Act 1999


Nationality, Immigration and Asylum Act 2002


Immigration Act 2014


Homelessness Reduction Act 2017


Localism Act 2011



https://www.legislation.gov.uk/ukpga/2001/24/contents

https://www.legislation.gov.uk/ukpga/1978/22/contents

https://www.legislation.gov.uk/ukpga/1996/27/contents

https://www.legislation.gov.uk/ukpga/Vict/24-25/100/contents

https://www.legislation.gov.uk/ukpga/2004/28/contents

https://www.legislation.gov.uk/ukpga/2012/4/contents/enacted

https://www.legislation.gov.uk/ukpga/2012/4/contents/enacted

https://www.legislation.gov.uk/ukpga/2012/9/contents/enacted

https://www.legislation.gov.uk/ukpga/1997/40/contents

https://www.legislation.gov.uk/ukpga/2010/17/crossheading/domestic-violence

https://www.legislation.gov.uk/ukpga/2000/43/contents

https://www.legislation.gov.uk/ukpga/1999/33/contents

https://www.legislation.gov.uk/ukpga/2002/41/contents

https://www.legislation.gov.uk/ukpga/2014/22/contents/enacted

https://www.legislation.gov.uk/ukpga/2017/13/contents/enacted

https://www.legislation.gov.uk/ukpga/2011/20/contents/enacted
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Focusing on skills for legal literacy, use Table 2 to rate how confident you are in your skills in applying the legal 
rules.  


Table 2: Self-audit - how confident are you in carrying out these activities? 


Date task started: ................................................


1 2 3 4
Essential 
for your 
work?


Confidence 
rating 
(1 = no confidence, 
2 = low confidence, 
3 = moderate 


confidence, 
4 = high confidence)


Priority for 
learning?
YES/NO


Repeat 
confidence 
rating 
after 6 
months


Identifying and applying relevant legal rules to 
direct work with people that come to my attention.


Making decisions about when, why and how to use 
legal powers and discretionary duties.


Consulting and instructing lawyers.


Matching needs and risks against eligibility criteria.


Challenging colleagues’ interpretation of legal rules 
and options.


Challenging other agencies’ interpretation of legal 
rules and options.


Preparing or reviewing evidence for a court case.


Explaining legal rules to people with lived 
experience and carers and  involving them when 
legal mandates are being used.


Drawing on legal mandates to secure good inter-
agency collaboration.


Action planning


If you have scored 1-2 in an area you have identified as a priority development need, plan how to improve your 
confidence. This will require targeted activity. Action planning can assist with setting personal priorities. Consider 
how you will progress your technical legal knowledge and confidence in using it by completing an action plan for 
each area of learning.
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The following is a worked example relating to one hypothetical development need (understanding of mental 
capacity assessment): 


Development need: 
I need greater understanding of how to undertake a mental 
capacity assessment.


Activities: >	 Access advice from mental capacity specialists.
>	 Shadow a colleague who is undertaking an assessment 


(following the guidance on shadowing that appears in 
resource 2e).


>	 Request live observation and feedback on an assessment 
you undertake.


>	 Read and reflect on Court of Protection judgments in which 
capacity assessment has been considered (take advice from 
legal colleagues on specific legal cases to consider). 


>	 Ensure court judgments and commentaries are routinely 
discussed within the team.


>	 Take difficult decisions to a ‘complexity’ panel.


People who can support 
me: 


>	 Legal department.
>	 Colleagues with experience of conducting assessments; 


Independent Mental Capacity Advocates, Approved 
Mental Capacity Professionals (once operational following 
introduction of the Liberty Protection Safeguards in April 
2022).


>	 People with lived experience and carer groups.


Sources of information: >	 Case Law and Legal Summaries.
>	 England and Wales Court of Protection Decisions.
>	 Mental Capacity Guidance Note: A Brief Guide To Carrying Out 


Capacity Assessments – June 2020.
>	 Court of Protection Hub.


Date for completion: [ENTER TIMESCALE FOR COMPLETION]


Monitoring: Supervision sessions on [DATES]



https://www.researchinpractice.org.uk/adults/case-law-and-legal-summaries/

http://www.bailii.org.

https://www.39essex.com/mental-capacity-guidance-note-brief-guide-carrying-capacity-assessments/

https://www.39essex.com/mental-capacity-guidance-note-brief-guide-carrying-capacity-assessments/

http://www.courtofprotectionhub.uk/
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The template below should be completed for each specific area of development.


Action planning for developing technical legal knowledge
Development need: 


Activities


People who can support 
me: 


Sources of information:


Date for completion:


How progress will be 
monitored:
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3.   Maintaining a law focus in supervisory discussions and/or team development or training 
sessions


Once legal literacy has been established within the supervisor-supervisee relationship, or as part of team 
development or training, the supervisor’s, manager’s or trainer’s role is to enable practitioners to consistently 
step back from their direct work with people in order to reflect upon how law informs and shapes it. 


(a) Routine law talk


Throughout supervision or team learning and development discussions, the following may be helpful in 
giving law a higher profile:


Conversations in supervision Ideas for prompting questions


How supervisees and practitioners talk 
about their work with people might suggest 
that emotional responses and reactions are 
playing out.


“I was wondering whether you might be feeling 
…?”


Practitioners may make implicit reference 
to theoretical and professional knowledge, 
which would benefit from being made 
explicit.


“What exactly is informing your understanding 
of …?”


Practitioners may refer implicitly to legal 
terms without locating their specific place in 
the legal rules. Working with risk, capacity 
or safeguarding enquiries may be examples. 
It is helpful to explore whether practitioners 
can explicitly locate these legal terms.


“Where is the mandate to work with risk?” 
“What does the law mean by capacity?” 
“When is a safeguarding adult enquiry 
required?” 


When practitioners explicitly name a legal 
rule, a power or a duty to act, the supervisor 
or manager can ask for elaboration.


“What do you understand as required by …?”


Such questions are designed to avoid legal knowledge being taken for granted or assumptions being 
made that legal rules and requirements are understood. The supervisor, manager or trainer is checking for 
understanding, rendering decision-making more transparent and contributing to learning.
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(b) Direct practice discussions 


When practitioners outline their work with a person, and their approach so far, law talk can be promoted 
through use of some of the following questions to ensure that legal rules are embedded within the 
understanding of a situation and in next steps decision-making. The questions that follow can be used to 
probe and enhance the legal component of any discussion about direct practice and, as such, to develop 
legally literate work. 


> What are the legal issues here – for instance mental capacity, wellbeing?


> What rights do people in this situation have?


> Specific legal questions – for example, when and under what mandate can information be shared 
without consent? How and when might Article 8 be qualified?


> What powers and duties are relevant in this situation?


> What powers or duties might other agencies possess that could be drawn on here?


> How might these powers and duties frame how the practitioner responds here?


> With whom does the law require us to consult and for what purpose?


> What legal knowledge would it be useful to draw on in this situation and why?


> What legal principles should we be mindful of here and why?


> What dilemmas are present in this situation and how might human rights, values and the legal rules, 
coupled with the use of knowledge to understand the situation, help us to move forward?


> What would you do here and what is your justification?


(c) Thematic review of direct practice


A further way to enhance law talk in supervision or team learning and development is to take one theme that 
has strong roots in law – examples might be:


> human rights


> mental capacity


> deprivation of liberty 


> wellbeing. 


First, ensure  a strong grasp of what the law might require in relation to the theme selected – i.e. if  
wellbeing, what does the Care Act 2014 provide by way of legal rules in relation to wellbeing (for example, the 
wellbeing principle, the role of wellbeing within the care and support eligibility criteria). Then review a range 
of current direct practice to identify: 


> how the chosen theme is reflected in the circumstances of each of these


> how it has been addressed in practice so far


> the implications of the chosen theme for practice in those areas going forward.


In subsequent supervision or development sessions, select additional or alternative themes and conduct a 
similar review of current practice.



https://www.legislation.gov.uk/ukpga/2014/23/contents/enacted
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1 Evaluating organisational legal literacy 


www.researchinpractice.org.uk


Legal Literacy Change Project
Legal literacy supervision and team 
development work plan







2 Legal literacy supervision and team development work plan


Legal literacy supervision and team development work plan


Legal literacy supervision and team development work plan


The legal literacy supervision and team development work plan is designed to embed legal literacy discussions within supervision and/or team learning and 
development sessions. It introduces the associated resources and provides a template for recording the activities carried out. The associated resources contain a set 
of exercises that can be embedded in supervision and used to support team development and training. 


The intention of the legal literacy supervision and team development work plan and associated resources is to explicitly foreground legal literacy in supervision 
sessions, team discussions and learning events. 


The supervision work plan may be used to record continuing professional development as it is designed to facilitate the recording of:


 > the legal literacy activities undertaken in one-to-one or group supervision, practice development sessions or learning and development events


 > reflections on the learning that has emerged from each activity


 > implications for other organisational and professional processes (for example, continuing professional development records, appraisal, registration renewal)


 > reflections on future actions that may emerge as priorities for further development. 


Before undertaking the activities incorporated within this framework, supervisors and supervises may find it useful to read and discuss the Setting the Context: 
Introducing Legal Literacy resource, which provides a general introduction to the concept of legal literacy. The additional activities may be carried out in any order, 
with the exception of the Law talk: Putting law on the supervision and team development agenda resource, which will be most appropriately undertaken first.


Legal literacy standard


Evidence for my 
evaluation of the extent 
to which my organisation 
meets this standard


Initial 
RAG 
rating


Action steps to create any 
change required (including any 
organisational changes needed 
to facilitate the actions)


Lead 
responsibility


Time-
scale 


How will the organisation 
know things have improved?


Final RAG 
rating


1. Law visibly informs 
decision-making


2. The standards for lawful 
decision-making from 
administrative law 
inform supervision and 
practice


3. Practitioners and 
supervisors have access 
to legal advice


4. Managers and 
supervisors receive 
training on the legal 
rules



Setting the Context: Introducing Legal Literacy resource

Setting the Context: Introducing Legal Literacy resource

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/
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1. The legal literacy supervision and team development work plan record


Supervisor/team manager/learning facilitator name: Supervisor/team manager/learning facilitator job role:


Supervisee/team member/practitioner name(s): Supervisee/team member/practitioner job role(s):


Date of the legal literacy supervision/team development/learning 
agreement: 


Date for review:
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Legal literacy supervision and team development work plan


2. Record of tasks completed 


This resource may be used to set appraisal goals and practitioners may also use it to evidence their continuing professional development. 


Resource
Parts of this resource used in 


supervision/learning: 
Date 


completed:


Reflection on learning and  
implications for practice including 
how this meets appraisal goals / 


CPD requirements:


Follow-up action necessary:


Date for 
completion 
of follow-


up:


Setting the context: 
Introducing legal 
literacy



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/setting-the-context/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/setting-the-context/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/setting-the-context/
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Resource
Aspects of this resource used in 


supervision/learning: 
Date 


completed:


Reflection on learning and  
implications for practice including 
how this meets appraisal goals / 


CPD requirements:


Follow-up action necessary:
Date for 


completion of 
follow-up:


Law talk: Putting law 
on the supervision and 
team development  
agenda



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/
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Legal literacy supervision and team development work plan


Resource
Aspects of this resource used in 


supervision/learning: 
Date 


completed:


Reflection on learning and  
implications for practice including 
how this meets appraisal goals / 


CPD requirements:


Follow-up action necessary:
Date for 


completion of 
follow-up:


Using case law and 
Local Government & 
Social Care Ombudsman 
reports



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/ 

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/ 

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/ 

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/ 
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Resource
Aspects of this resource used in 


supervision/learning: 
Date 


completed:


Reflection on learning and  
implications for practice including 
how this meets appraisal goals / 


CPD requirements:


Follow-up action necessary:
Date for 


completion of 
follow-up:


Case study exercise and 
legal analysis tool



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/
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Legal literacy supervision and team development work plan


Resource
Aspects of this resource used in 


supervision/learning: 
Date 


completed:


Reflection on learning and  
implications for practice including 
how this meets appraisal goals / 


CPD requirements:


Follow-up action necessary:
Date for 


completion of 
follow-up:


Shadowing experienced 
practitioners in the 
exercise of their legal 
role



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/
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Resource
Aspects of this resource used in 


supervision/learning: 
Date 


completed:


Reflection on learning and  
implications for practice including 
how this meets appraisal goals / 


CPD requirements:


Follow-up action necessary:
Date for 


completion of 
follow-up:


Using case law to 
explore common practice 
challenges



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/ 

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/ 

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/ 





10 Legal literacy supervision and team development work plan


Legal literacy supervision and team development work plan


Resource
Aspects of this resource used in 


supervision/learning: 
Date 


completed:


Reflection on learning and  
implications for practice including 
how this meets appraisal goals / 


CPD requirements:


Follow-up action necessary:
Date for 


completion of 
follow-up:


Show your workings: 
Making good decisions



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/ 

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/ 
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Action planning


When an activity has been completed as part of the supervision, team development or learning process, it will be helpful to reflect on:


Activities that could become part of routine 
supervision, team development or learning strategies


Action necessary to ensure this 
happens


Who needs to be involved? Date action will be completed


Priority areas for further learning in relation to legal 
literacy


Action necessary to take this 
forward


Who needs to be involved? Date action will be completed
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Setting the context: Introducing legal literacy


Legal literacy has been identified by practitioners and managers as a key contributor to successful practice 
(Braye et al., 2014). Efforts to embed legal literacy are most likely to be effective within the context of a whole 
system approach (Preston-Shoot, 2019). As such, these resources are designed to support legal literacy across 
adult social care. Readers will gain an understanding of:


 > legal literacy 
 > the role and value of strategic initiatives in supporting the development of legal literacy
 >  the role of supervision in supporting practitioners to engage in critical thinking and other activities to 


develop legal literacy.


This section provides a framework for deciding how the wider suite of resources might be used across all 
tiers of an organisation to support legal literacy.


1. Defining legal literacy


Legal literacy in the adult social care context can be defined as the ability to connect relevant legal rules 
with the professional priorities and objectives of ethical practice (Braye and Preston-Shoot, 2016b). 


Legal literacy begins with sound knowledge of relevant legal rules. These include powers and duties 
given by primary and secondary legislation and amplified by statutory guidance, alongside principles for 
decision-making drawn from administrative law. However, skilled application of legal knowledge requires 
consideration of other factors that influence decision-making, such as human rights and professional 
ethics, which need to be weighed in the balance as practitioners consider different possible legal courses 
of action (Braye and Preston-Shoot, 2016a). 


Applying the law frequently involves the use of discretion in complex situations where the right 
intervention might not be immediately apparent. For example, many statutory duties  are discretionary, 
requiring someone to determine that, in this particular instance, the duty should be implemented. 
Statutory powers similarly require discretion to be exercised in relation to their use in any given situation. 
Legal literacy, therefore, requires use of other knowledge and skill domains that can contribute to 
decision-making.


Legal literacy has three key components:
 


1. Sound knowledge of the legal rules and understanding of their relevance to practice - this enables 
people to ‘do things right’.


2. Strong engagement with professional ethics - this enables people to ‘do right things’.


3. Respect for principles of human rights, equality and social justice - this enables people to bring 
‘rights thinking’ to decision-making.


(Braye and Preston-Shoot, 2016b)



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/
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These core components need to be integrated and applied in the context of every unique set of 
circumstances, requiring skilled exercise of professional judgement. Legal literacy is about identifying 
how real-world situations fit with the grounds for legal intervention, using professional ethics to help 
decide what should happen and to what end, and taking account of key principles such as human rights 
and social justice. It is about demonstrating confidence in using the full range of legal options available, 
applying ethical and rights-based scrutiny to different courses of action, and being able to collate, analyse 
and present the evidence and reasoning that underpin decisions. 


(Braye & Preston-Shoot, 2016a)


Rights


Law Law


Ethics


DOING THINGS RIGHT


RIGHTS THINKING


DOING RIGHT THINGS


Filtered through discretion informed by 
knowledge and values skilfully applied to 


the circumstances
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A legal literacy example


The integration between the three components of legal literacy is well illustrated in the following:


R (A and B and X and Y) v East Sussex County Council and the Disability Rights Commission (Interested 
Party) [2003] EWHC 167 (Admin)


Two sisters with complex physical and learning disabilities, living with their parents in a specially 
adapted house, were supported by the local authority. They required lifting for all physical movement, 
including getting in/out of bed and the bath, and recreation outside the home (shopping, swimming, 
riding). The council had a health and safety policy that barred practitioners from manual lifting. 
This resulted in practitioners using equipment when it wasn’t necessary or appropriate and in a 
curtailment of their recreational activities outside the home, when the equipment was not available or 
practical to use.


Before reading further, think about:


Why legal literacy would be important in this scenario.


Whether the local authority’s position was lawful.


Whether the council policy was ethical.


Whether rights were breached.



https://www.bailii.org/ew/cases/EWHC/Admin/2003/167.html

https://www.bailii.org/ew/cases/EWHC/Admin/2003/167.html
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Applying the three components of legal literacy to the judgment:


There is no universally accepted term to describe ‘disability’ and individuals may prefer different 
definitions or descriptions. In line with the social model of disability, which places the emphasis on 
disabling social and environmental barriers, rather than disability being attributed to an individual’s 
impairment or condition, the term ‘disabled people’ is used here (Barnes and Mercer, 2004, p. 3). 
When working with disabled people, practitioners may also find the definition of disability under the 
Equalities Act 2010 helpful.


Law:
Although the local authority had changed its policy by the time the court became involved, the judge 
ruled that a blanket policy on manual lifting fettered discretion and would therefore be unlawful as 
manual assistance might sometimes be essential. 


Ethics:
The judge also gave a strong moral statement: that “human empathy and humane concern” were 
required and provision for disabled people must not impair human dignity. 


Rights:
The judge noted that human rights were involved here, particularly the right to protection from inhuman 
and degrading treatment (article 3), and the right to respect for private and family life (article 8) under 
the European Convention on Human Rights. 


Reconciling dilemmas
The judge also addressed the question of reconciling legal and practice dilemmas that can arise when 
approaching decisions in which complex and sometimes contradictory considerations are engaged, 
saying: “The conflict between competing interests has to be resolved by the device conventionally… 
referred to as a balancing exercise.”  


The rationale for all aspects of legal literacy is well established in this example – legal rules, ethical 
considerations and human rights were all essential to crafting an appropriate response, and the exercise 
of professional judgement was crucial in identifying where priorities should lie in the face of conflicting 
principles.



https://www.gov.uk/definition-of-disability-under-equality-act-2010

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwiQ4O-m6ZrtAhXUOcAKHaa5Bm4QFjAAegQIBBAC&url=https%3A%2F%2Fwww.legislation.gov.uk%2Fukpga%2F2010%2F15%2Fcontents&usg=AOvVaw1-uAQWChhT_Ound-oBWwmB

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.echr.coe.int/Documents/Convention_ENG.pdf
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2. The importance of legal literacy 


Research has found practitioners and managers identify legal literacy as a key factor in successful practice 
(Braye et al., 2014). Safeguarding Adults Reviews also commonly find a lack of legal literacy (Braye et 
al., 2015a, 2015b; Braye and Preston-Shoot, 2017; Preston-Shoot, 2017; Preston-Shoot et al., 2020). Legal 
literacy matters because legal rules determine how and when the state may ‘intervene’ in people’s lives, 
and administrative law sets out requirements for how decisions to make that intervention are made. This 
means that public authorities have key responsibilities to fulfil.


(a) Not exceed their powers:  
Public authorities must act lawfully. Failing to act when there is a duty to do so, or acting outside or 
beyond the powers and duties given by Parliament, is unlawful. 


(b) Respect human rights and counteract discrimination:  
Decisions must take account of requirements to eliminate unlawful discrimination and promote 
equality (Equality Act, 2010) and respect human rights (Human Rights Act, 1998). Articles 2, 3, 5, 6, 8 
and 9 of the European Convention on Human Rights are central to decisions about care and support, 
risk, safeguarding, best interests and deprivation of liberty. 


Not exceed their 
powers.


Maintain 
standards in the 
use of statutory 


authority.
Ensure 


professional 
standards are 
maintained.


Maintain 
standards as 
employers.


Respect human 
rights and 
counteract 


discrimination.


Public 
authorities 


must...



https://www.scie.org.uk/safeguarding/adults/reviews/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

http://www.legislation.gov.uk/ukpga/2010/15/contents

http://www.legislation.gov.uk/ukpga/1998/42/contents

https://www.echr.coe.int/Documents/Convention_ENG.pdf
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(c) Maintain standards in the use of statutory authority:  


Practitioners and managers are required to observe the following standards in the use of statutory 
authority: 


 > make timely decisions


 > take account of all relevant considerations


 > avoid bias


 >  share information


 > consult and provide a rationale for their exercise of discretion.


Employers are vicariously liable for the acts or omissions of their employees when they act in the 
course of their employment, so legal literacy matters to organisations too.


(d) Ensure professional standards are maintained: 
 
Regulatory bodies require registered practitioners to keep up-to-date with law and follow its 
requirements (Health and Care Professions Council, 2016). 


Social workers: Social Work England professional standards (2019) require social workers to work 
within legal and ethical frameworks, using their professional authority and judgement appropriately. 
They must:


 > Know the law and comply with legal frameworks relevant to their work and obligations to 
protect and promote people’s rights. 


 > Respect human rights using power and authority responsibly, and recognising the statutory 
limits to privacy. 


 > Handle confidential information in line with the law, disclosing it only when permitted in law. 


 > Raise concerns about organisational wrongdoing and cultures of inappropriate and unsafe 
practice. 


 > Carry out all actions responding to harm, neglect or abuse within the law. 


Standard 4 relates to social workers’ responsibility to maintain their continuing professional 
development. Guidance emphasises that, although formal training can be an important aspect of 
learning, learning can in fact be derived from a wide range of activities, including supervision (Social 
Work England, 2019). Social workers are required to record how the learning affects their practice 
and what changes they may need to make to ensure they continue to practise safely and lawfully. 
Their Continuing Professional Development activities must be reported to Social Work England. 


The Professional Capabilities Framework (BASW, 2018) focuses on the values, knowledge and skills 
to be expected of social workers at different career stages. It references knowledge and use of 
legal frameworks at all levels of professional development, with expectations increasing as careers 
progress. 



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.socialworkengland.org.uk/standards/

https://www.socialworkengland.org.uk/

https://www.basw.co.uk/professional-development/professional-capabilities-framework-pcf
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The Knowledge and Skills Statement for Social Workers in Adult Services (Department of Health, 
2015) requires practitioners to understand and use legal frameworks, obligations and structures. 
Particularly emphasised are human rights and equalities legislation, the Care Act (2014), the Mental 
Capacity Act (2005), the Mental Health Act (1983) and their accompanying guidance and codes of 
practice, which professionals across adult social care are also required to follow. 


Occupational therapists: The Royal College of Occupational Therapists’ professional standards (RCOT, 
2019) require practitioners to:


 > 	be aware of their legal and professional obligations


 > ensure they meet their legal responsibilities, their duty of care to people and all Health and 
Care Professions Council requirements, challenging policies that prevent them from doing this


 > be aware of, and comply with, legal requirements on record keeping and on confidentiality 
and information-sharing.  


The Health & Care Professions Council Standards of Proficiency (2018) for occupational therapists 
require that they:


 > 	know about current legislation applicable to their profession


 > understand the effect of legislation on the delivery of care


 > understand the importance of informed consent and be able to obtain it


 > 	are able to exercise a professional duty of care


 > are able to keep and manage accurate, comprehensive and comprehensible records in 
accordance with applicable legislation, protocols and guidelines. 


The Health & Care Professions Council (HCPC) also issues standards of proficiency for a range of 
other practitioners whose roles may be located within local authority Adult Social Care departments. 
HCPC registered practitioners must:


 > maintain standards


 > keep a record of continuing professional development activities relevant to their current or 
future practice 


 > retain their capacity to practise safely, effectively and legally.
  (HCPC, 2018)



https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/411957/KSS.pdf

http://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

http://www.legislation.gov.uk/ukpga/2005/9/contents

http://www.legislation.gov.uk/ukpga/2005/9/contents

http://www.legislation.gov.uk/ukpga/1983/20/contents

https://www.rcot.co.uk/practice-resources/rcot-publications/downloads/professional-standards

https://www.hcpc-uk.org/standards/

https://www.hcpc-uk.org/standards/standards-of-proficiency/
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Nurses: The Nursing and Midwifery Council (NMC) is the regulator for nursing. They set out four types of 
registration for nursing care with different groups: 


 > adults


 > children


 > people with learning disabilities


 > people experiencing mental health difficulties.


The NMC also set out Standards for competence detailing the competencies expected by nurses before they 
can become registered and Standards of proficiency. These reflect the NMCs expectations of newly qualified 
nurses at the start of their career and are organised under the following domains:


 > being an accountable professional


 > promoting health and preventing ill health


 > assessing needs and planning care 


 > providing and evaluating care 


 > leading and managing nursing care and working in teams 


 > improving safety and quality of care 


 > coordinating care.


The Royal College of Nursing (RCON, ND) set out eight principles of nursing practice that apply to all nurses. 
Principle B states that ‘Nurses and nursing staff take responsibility for the care they provide and answer for 
their own judgments and actions – they carry out these actions in a way that is agreed with their patients, 
and the families and carers of their patients, and in a way that meets the requirements of their professional 
bodies and the law’. The RCON also provide:


 > A guide for student nurses to support reflection on the principles (2013). 


 > A guide for nursing teams to support them in their duties around accountability and 
delegation (2017). This guide states: 


 - ‘Health service providers are accountable to both the criminal and civil courts to ensure that 
their activities conform to legal requirements. Registered practitioners are also accountable 
to regulatory bodies in terms of standards of practice and patient care.’ 


 - ‘The law imposes a duty of care on practitioners whether they are health care assistants 
(HCAs), assistant practitioners (APs), trainee nursing associates, nursing apprentices, 
students, registered nurses, doctors or others, when it is ‘reasonably foreseeable’ that 
they might cause harm to patients (Cox, 2010). The duty of care applies whether they are 
performing straightforward activities such as bathing patients or undertaking complex 
surgery’.


 - Supervisors must ensure workers are ‘suitably trained’, that ‘full records of training’ 
are kept, that ‘competence assessments’ are carried out ‘preferably against recognised 
standards such as National Occupational Standards and that ongoing development is 
provided ‘to ensure competency is maintained’.



https://www.nmc.org.uk/globalassets/sitedocuments/standards/nmc-standards-for-competence-for-registered-nurses.pdf

https://www.nmc.org.uk/globalassets/sitedocuments/education-standards/future-nurse-proficiencies.pdf

http://www.rcn.org.uk/professional-development/principles-of-nursing-practice

https://www.rcn.org.uk/professional-development/publications/pub-004432

https://www.rcn.org.uk/professional-development/publications/pub-006465

https://www.skillsforhealth.org.uk/standards
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(e) Maintain standards as employers: 


The Local Government Association Standards for Employers of social workers in England, 2014 sets 
out core expectations for social work employers around:


 > good practice on workload management


 > continuing professional development


 > supervision, and tools and support to do the job


 > including access to legal advisers. 


In the NHS, practitioners must adhere to the principles within the NHS Constitution, including the 
duty of candour, which has statutory force (Health and Social Care Act 2009 (Regulated Activities 
Regulations, 2014).


Legal literacy plays an important role in supporting organisations to fulfil these expectations, as well 
as protecting them and their practitioners. Breach of administrative law, as well as failure to fulfil 
statutory duties or a duty of care towards someone to whom it is owed, can result in a statutory 
authority’s decision-making being subject to judicial review – at substantial cost not only financially 
but also in terms of time and reputation. In addition to the benefits for people with care and support 
needs, embedding legal literacy within practice can have considerable protective benefits - for 
example, reducing pressures on legal teams and potential liability for the authority. 



http://www.local.gov.uk/standards-employers-social-workers-england-2020

https://www.legislation.gov.uk/ukdsi/2014/9780111117613/contents

https://www.legislation.gov.uk/ukdsi/2014/9780111117613/contents

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/
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3. The role and value of supervision


Whilst training has been found to increase practitioner legal literacy, support has also been identified 
as a necessary component in avoiding poor decision-making (Hubbard, 2018). Similarly, Preston-Shoot 
(2019) and Stone (2018) highlight the importance of supervision and managerial support in enabling social 
workers to reflect on how they understand a particular situation, including foreseeable risks - thereby 
opening up possibilities for consideration. 


Supervision and opportunities to discuss complex situations offer opportunities to revisit legal knowledge, 
explore interpretation of legal rules, share responsibility for risk assessment, and maintain confidence 
(Manthorpe and Samsi, 2013; McDonald, 2010). To avoid any gains in knowledge and skills acquired 
through training from deteriorating over time, reinforcement in supervised practice is also necessary 
(Braye and Preston-Shoot et al., 2005). 


In supporting the development of legal literacy, the supervisor’s role is two-fold: 


 > Professional accountability  
Supervision plays a vital part of decision-making in complex situations, where fundamental 
questions of risk, safety, wellbeing and liberty must be addressed. The critical reflection that takes 
place in supervision plays an important role in enabling practitioners to be confident in their 
decision-making and professionally accountable. 


 > Organisational accountability 
Supervision is a central element in the organisation’s management of practice, in the fulfilment of 
its purpose and in ensuring accountability for actions carried out by its employees. Addressing legal 
literacy through supervision can mitigate the risk of an authority needing to answer, through the 
judiciary, for the lawfulness of decisions made by practitioners on its behalf. 


Resources to support supervision: 


 > Legal literacy: Supervision Work Plan 


 > Supervision: Change Project


 > The Supervisor Development Programme


 >  The Practice Supervisor Development Programme 


Team development can work alongside supervision to support professional and organisational 
accountability, it can create a community of practice to promote learning around a particular issue.


                                             


Organisational 
accountability


Professional
accountability



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/supervision-and-team-development-work-plan-and-associated-resources/

https://www.researchinpractice.org.uk/adults/content-pages/supervision-change-project/

https://adultsdp.researchinpractice.org.uk/

https://practice-supervisors.rip.org.uk/





12www.researchinpractice.org.uk


(a) Supporting professional accountability 


Using the law is an aspect of practice that can leave practitioners feeling exposed and uncertain 
(Braye and Preston-Shoot, 2005). While recognising that it provides the authority for ‘intervention’ 
in people’s lives, practitioners may lack confidence in its use, not trust the currency of their 
knowledge and be unclear about its relationship with agency procedures (Braye, Preston-Shoot 
and Thorpe, 2006). Equally, although practitioners may be certain about the outcomes they seek, 
it is often difficult to be certain that their actions will achieve them. This can result in practitioners 
feeling unsafe in the professional role.


Supervision has a crucial role in bringing underpinning knowledge into the open and exploring 
what it means for practice. It can support practitioners’ move from unsafe certainty or unsafe 
uncertainty to a position of safe(r) uncertainty (Mason, 2011). A position of safe certainty may 
eventually be reached but, even where doubt remains, legal literacy can provide the safety that 
enables people to be comfortable with the uncertainty. Putting together an understanding of a 
situation involves a process of moving towards a decision or recommendation for action. It begins 
with a process of:


 > discovery


 > continues with the search for an understanding


 > then moves on to considering the strength and balance of evidence


 > before constructing and testing out a conclusion.


(Preston-Shoot, 2019)


Such a process, supported through supervision, can ensure organisations fulfil their accountability 
to practitioners in terms of support and resources to enable them to fulfil professional obligations, 
particularly where these are spelt out in codes of ethics.


As such, the role of supervision in relation to legal literacy is to:


 > support practitioners to use professional curiosity


 > enable supervisors to challenge as a critical friend


 > make the implicit explicit


 > ensure that different ways of seeing a situation are considered.  


Therefore, supervision contributes to continuing professional development, ensuring legal literacy is 
embedded within the practitioner’s knowledge and skills that continue to build. 


(b) Providing organisational accountability 
Supervisor and managerial oversight is crucial to ensuring that decision-making is defensible in law 
(Mason, 2019). As such, supervision can support organisations to fulfil their statutory obligations and 
the requirements of administrative law. Policies and procedures provide some guidance  by setting out 
the structures and mechanisms to be used when making decisions in practice, but they (and indeed 
the law itself) provide only a map. In the complexity of daily practice, legally literate supervision can 
support practitioners to think through the legal implications of one course of action over another and 
to make decisions that are defensible in law. 



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/
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The Knowledge and Skills Statement for Social Workers in Adult Services  (Department of Health, 2015) 
emphasises that practitioners must have access to regular, good quality supervision and endorses its 
role in enabling them to reach reasoned conclusions in relation to situations involving mental capacity, 
mental health and safeguarding. Beyond social work, other practitioners must also have sufficient 
understanding of law to carry out their own role and to recognise the need for action beyond their own 
role. The professional standards for occupational therapy practice (RCOT, 2017), for example, include the 
requirement that a practitioner receives regular professional supervision and appraisal, using critical 
reflection to review their practice.


In addition to organisations having responsibility for ensuring the quality of the supervisor and 
supervision, supervisors themselves are accountable for the quality of the supervision they provide. The 
Post Qualifying Standards for Social Work Supervisors (Department of Health and Social Care, 2018), 
refer to supervisors playing a key role in: 


‘…implementing a framework for effective social work practice, underpinned by social work values, 
theory, research, contemporary social work models and methods, and the legislative framework’.


With respect to legal literacy, the standards specify that this role requires supervisors to:


 > ‘promote and enable social workers to adopt a positive approach to managing risk, which is 
underpinned where necessary by relevant legislation


 > secure, maintain and model a current and working knowledge of the legislative framework, 
particularly the Care Act 2014, the Mental Capacity Act 2005 and mental health legislation and its 
related case law


 > ensure that practice is lawful and seek legal advice when required
 > provide expertise and support to social workers to exercise statutory or other formal authority 


where their assessment and analysis indicates that an adult appears to be at risk of abuse or 
neglect


 > ensure practitioners understand the legal, regulatory, procedural and performance framework in 
which they operate and within which they are held accountable’.


In addition, advanced and strategic level practitioners’ capabilities are defined as including legal 
knowledge and the ability to ensure that social work practice is compliant with the legal rules through 
the provision of supervision, legal expertise and social work advice. They are expected to:


 > respond to changes in legislation
 > ensure compliance with health and safety legislation
 > provide leadership by developing and using a human rights and ethical framework to support 


complex decision-making.  


Social Work Professional Capabilities Framework (BASW, 2018)


This resonates with the definition of legal literacy, with its focus on the integration of legal knowledge, 
ethics and rights. It also places supervision centre-stage in its achievement. 


Occupational therapy practitioners must support the training and development of colleagues and 
those they supervise (RCOT, 2017). The Royal College (2015) makes reference to the role of supervision 
in ensuring legal requirements are met, noting that in one model of supervision -‘normative 
supervision’ - the supervisor develops the supervisee’s own sense of responsibility but retains 
ultimate responsibility for ensuring the supervisee’s work meets all the legal, ethical and professional 
requirements or ‘norms’ of practice. 



https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/411957/KSS.pdf

https://www.rcot.co.uk/practice-resources/rcot-publications/downloads/professional-standards

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/762818/Post-qualifying_standards_for_social_work_supervisors.pdf

https://www.legislation.gov.uk/ukpga/2014/23/contents/enacted

https://www.legislation.gov.uk/ukpga/2005/9/contents

https://www.basw.co.uk/social-work-training/professional-capabilities-framework-pcf
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4. Conclusion


Practitioners in adult social care make complex decisions daily, often in situations where the 
right thing to do is not necessarily obvious. In making good decisions, law is one component 
that supports best practice. Practitioners carry particular responsibilities in relation to the 
implementation of legal powers and duties, and must be familiar with the legal mandates under 
which their own specific services are provided. They must also have sufficient understanding of 
the powers and duties of colleagues across the system, in order to recognise when a broader 
response may be required. 


These legal literacy resources are intended to support practice that incorporates these 
understandings. They will be helpful to:


 > Practitioners who receive supervision, particularly if their supervisor or team manager 
intends to use the legal literacy resources in supervision or team development sessions.


 > Senior leaders who are considering what actions are necessary at strategic level to support 
the organisation-wide development of legal literacy. 


 > Team managers, supervisors and those responsible for learning and development who may 
find it useful to incorporate them within their work as a core component of a legal literacy 
development strategy across all layers of their organisation. 



https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/

https://www.researchinpractice.org.uk/adults/content-pages/legal-literacy-change-project/glossary-of-terms/
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